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12752
5 May 0%

Prom: Commanding Officer, Naval Support Activity-Nerth
Potowac (NSA-NP}
To: Jeffrey . Wells, Police Officer, 05-0083-06

Subd: DECISTION CONCERNING YOUR PROPOSED REMOVAL

Ref: ({a) Department of the Kavy, Civilian Human Resourees

Manual, Subchapter 752

{b} 5 CFR Part 752

{c) Your Proposed Removal, issued 3B Mar 09

{é] Request for Medical Documentation and
Clarification of Leave Statug Lettar, iseued
10 rFeb 02

{2} E-mail between Col Larry Graves and you, 12 Feb
through 15 Apr 0%

{f} Your Gral Reply, received 13 Apr 09

(g) Decision to Effect Your 30-pay Calendar
Suspension, issued 2 Jul 08

{h} Letter from Your Attorney, received 29 apr 00

{1} Colliective Bargaining Agreement betwsen MNaval
District Washington (NDW} and the Fraternal Crder
of the Police NDW Dabor Committee (FOP}

Encl: {1) Merit Systems Frotection Board (MSEPE} Appeal Form
(2} Mexic Systems Protection Board [MSFB) Regulations

1. In accordance with references ia] and (b}, reference {c}
proposed your removal from the Federal zervice based on
your Unauthorized Excessive Absense, and furnished
specifications which management felt justified guch action.
Reference [c) also advised you I would give consideration
Lo any esplanation, facte, or rebuttal you elected to
present to m# upon exercising vour right to reply to the
preposed action. My decision concerning the action
proposed in reference {c} is ocutlined below.

2. Before making any deecision, I carefully reviewed
references {a) through (£} and the related cage flle that
was elsc made available for your review. I concivded £rom
my review the reasons and specifications as outiined in
reference (¢} are sustained by a prepondearance of the
evidence. I also concluded your actions edversely affected
the efficiency of the service because you have not reported
to work since 13 Jan 03, vou have besn scheduled to work,

e
EXHIBIT

i; MI:.
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Subj; DECISIONTO EFFECT YOUR 30-DAY CALENDAR SUSPENSION

danger. Shs could have suffered, If she was not slready maifring, a medica! emergency
contasied, this enly eceurred later on efter you had lof and retwned to the seens, The
individral could heve wandered buio traffic or baen essenlted, Your getions put herat
umneosary risk. As g police officar, T expest you to know bester sud exereise sounder
Jjudgment,
i?mmﬁdﬂmmmpﬂmﬂmﬂmmmmm
weould have followed their instroclion, 1 find, aithongh you slated dimpaich to the
ﬁmmﬂflﬁnmwmm‘-r fsory s Requestt _mchmiﬂ!:mewm
your reaponsibll you felf unable ta provids sz appropriste respanse, Bt washol
uatdl Sgt Congory Waters hmppened to overhenr your redie franerdssion fiet he in fant
Entervened. 1t was Szt Waters thad dreoted you vis dispateh 6 call hie, During your

incaparituted
reminded dhet Sut Weters i a load palice officer and is rospmaihls for dirsoting the work
on rumagement. Al remarked in

€ Vi dispuied the fert that you sheuld hive sontatied the Bctropolitan Poliea
(MIFL)) when you fins: becamns swers of the sitmation and slersd dispatch.

Dzpartmes
Even mesuming i was dispatch’s sole responsibility to contazt MPD eoncerming the

incident and regusst pasistance becamse the incident soowmed withis MPD's furisdietion,
loaal ;

you instracted dispatek 51 0115 howm tohold o on pofles oy

e that o would “adtersd v try @0 Sod somenns who could glve e 8 rids Tome™. In
=0 doing, yon tock itupon yourself to handls the sltustion slone. Whes you instracted
dispateh to bold off fom contpeting MPD, you exhibited o very poor judgment, You
direstly 2nd swgatively conirfinuted 10 and impacted (e sibnation. B was ol untl? 0154
Iours that you confirmed to disparch thet MPI? was cx the some. Tharefora, you actions
evczted 5 delay of mere than & half howe In providing an spgepriats responge snd
asistanoe fo the weman, ’ ’

£ You forther contendad that NSA-NP police management is Insomprient end
that there i2 no policy or directive thet addrasses the sitnation you faced s 25 May 2008,
These aysertions, oven when ing for the sake of wers frue, do not excme
yout i 1 find fhut o ble pexson wrould not sdvise dispeieh ls not call
foczl police znd would have semained oa the seene wnil] the appeoprinis police and
snedical sesponders hed amived. Such actions were Inappropate snd megkgent.
Moreavez, 25 & police offieer, T hold you 10 8 kighes standard of conduet and jud
which, by your aetions, you £kl far short of mesting. Purthermore, menagenian relies op
an officer’s judg Eoliow and caforco polioy and divectives. Notwitistanding the
instruetions you have received st roll eall addresting off.base sirations, there camat be &
pelicy ar direstive thal covers and sddresses evety concebvable situstion 2 police officer
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Subf:  DBECISION TO BFFECT YOUR 30-DAY CALENDAR EUSPENSION

mzymm.mmmm mmawdjdmnmmcw imporrtant and
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zm&vciwsdﬁe&smﬁam“mmmmmwmw
mdﬂ&uﬁy&gmﬂumﬁwwewmﬂ!mwmw remained
on the seens).  Furthermore, § fod vour activns, which hivolved 8 metober of the prblie,
trefieceed pootly a0 md could bring sotesizty bo NSA-NP. To your credit, § beve
censidersd your length of service (S0 04-09-2001, 7 years), your scocptable job
performener, Jack of 2 disciplinsty rooond, fhe sdeqnasy of altemadve options end
dnerrent sanetions, zpd the singulacity of {he incldent, but ud they donot wansnl
affecting & lesser penelty. [ Snd ehat 1his actlon is mpp byag ' of the
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prometed the efffclenay of the srvice.

5. Yoo will be suspended withow! pay five NEA-NF, effeetive 20 July 2008 through 18
Augusi 2008, Your laat day of setive thay stanis por w the star of your susprnsien witl
be ismyma. Yeu eve expetted to ranrn o work o 15 Augrat 2008,

€, Youmay grisve this suspension $rongh (ke prizvane p isted by the
Fraters) Order of Police and Commander, i'lwyﬂzghn,Nm. ulnm‘!!a:hmgm
dhm{ekmwmmeﬁaﬂsymmmﬂmdm},wnmm
You may sppeal this jusp to the Meriz By Protact Bnﬂ&&SPB).An
appeal to MSPD may be mads by nubmitt i {1} ori d by
encionrs (2) to the Merkt Svstems mmmmmnc.nagmmmm
1500 Disgonel Rosd, Suite 205, Alexandris, VA 723147840, Petitions of appes] to
mwhmmﬁ:mmm}sﬁmmmmmﬁwmﬁm
suspension 0 be comsidered thmely Sled, Therefore, If you do nol swhmit an appeal within
the tims set by statute, regulation, or order of s Judgs; it will be dismissed a5 intimely
filed umless ¢ good reasen for fhe delay i shown. The fudpe will provids the party 2n
epporinnity lo chow why the sppex] sheuld not be dismissed 6 wthrely.
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UNITED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOARD
WASHINGTON REGIONAL OFFICE

JEFFREY G. WALLS, DOCKET RUMBER
Appetiant, DC-0752-08-0709.1-1
V.
DEPARTMENT OF THE NAVY, DATE: November 26, 2008
Agency,

deffrey G. Walls, Capitol Heights, Maryiand, pro se.

Gari Jo Green, Esquire, Washington, D.C,, for the Agency.

BEFORE
Mickelle M. Hudson
Administrative Judge

INITIAL BECISION

On July 24, 2008, the appeltant, a Police Officer, GS-0083-06, for the
agency’s Naval Support Activity, North Potomac {NSA-NP), filed an appesl from
the agency’s action suspending him for 30 calendar days, commencing on July
20, 2008. The Board has jurisdiction over the appeal,  See 5 U.S.C.A.
§§ 7T0Xa), 751 Ha)}1}A), 7512, and 7513(d). For the reasoms set forth below,
the appellant’s 30-day suspension s AFFIRMED.

BACKGROUND

By memorandum dated June 6, 2008, Colonel Larry Graves, Chief of
Police, NSA-NP, proposed to suspend the appeilant for 30 calendar days, based
on the following charges: (1) Inappropriste Conduct; and (2) Negligent Behavior.,
Appeal File (AF), Tab 6, Agency's Response, sub-tab 47, The appefiant filed

DEFENDANTS |
EXHIBIT i

/
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written replies o the proposed nction dated June 12 and 25, 2008. /d., sub-tab
4C, pp. 1-8.

By memorandum dated June 26, 2008, Commander Scoit Mezrilt,
Commanding Officer, NSA-NP, found that the charges were supported by a
preponderance of the evidence, that the appeltant’s actions adversely affected the
efficiency of the service, and that the penaity impesed was appropriate, Jd., sub-
teb 4A. Thus, Commander Merritt decided fo suspend the sppellant for 30
calendar days, effective from July 20, 2008 through August 18, 2008. I

The appeflant filed the instant appea! from the 30-day suspension, AF,
Tabs 1 and 2. In addition to challenging the misconduct charged, the appeliant
raised two affirmative defenses in connection with his suspension: (1) that the
agency violated the Privacy Act when taking the removal action; and (2) that the
agency committed a prohibited personmel practice when taking the 30-day
suspension, in that the misconduct charged was mersly a pretext for Lieutenant
Anton O'Beyant’s and Sargent Gregory Water's sttempt to improperly discipline
bim, becnuse they believed that he was trying to demean them as supervisors.
AF, Tab 12, Summary of Prehearing Telephone Conference, The appelant
clarified during the prehearing conference that he is mot alleging any prohibited
discrimination in this appeal. Jd. The appeilant requesied 2 hearing, which was
held on October 21, 2008, See AF, Tab i4, Hearing Tapes.

ANALYSIS AND FINDINGS
al rd
The agency must prove the charges thal were sustained in the decigion to
suspend him by preponderant evidence. JUS.C. §770l(c); 5C.F.R
§ 1201.56(a}(1)(ii). Preponderant evidence is the degree of relevant evidence that
reasonable persen, considering the record as 2 whols, would zecept a5 sufficient
to find that a comtested fact is more likely to be true than untrue. 5 C.F.R.

§ 1201.56(¢H2). The sgency must alse demenstrate that disciplinary action will

individual. i

Epecification B: Afier discovering the situation with Ms. Santemaria
on 25 Meay 2008, you reported you instructed Mg, Santamaria to have
a friend or relative to pick her up end take her home. She responded
te you that she had no one to pick her up. You then insiructed her to
give you her keys and identification card. Afier giving them to you,
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you reported you observed that “she gave me her keys and she passed
out in the back seat of her vehicle,” It was inappropriate for vou to
take her vehicle keys and identification beeause you were out of
Jurisdiction, lacked the authority 1o do so and should have awaited
DC MPD iotervention.

Reason 2: Negligent Behavior

Specification A: At approximately 0127 hours on 23 May 2008, the
dispatcher called to check on the status of your interaction with Ms,
Santamariz. You replied “[m}y status is thai we're gonna go ahead
and et her sleep it off and I'll be back to check on her from time to
time. She’s well behaved and I'm just going io continue on patrel.”
At approximately 0130 hours, Pspateh instructed you to eall Sgt.
Waters immediately. You advised Sgt. Waters that you had left a
note in the car indicating that yeu had Ms. Santamarie’s keys. Sgt.
Waters instructed you to return to the vehicle immediaiely. At
approximately 0154 hours, you calied the dispatcher to inform it that
you returned to this scene and that Police Officer Rouvndtree of the
DC MPD had reporied o the scene. George Washinglon Regional
Medical Center was contacted and Ms. Santamaria was brought to
the Cenicr by ambulance for medical attention. You should have not
left the scene and you should have remained there until DC MPD
srrived. By leaving the female alone whom you observed was
severely incapacitated and driving awzy to “continue on patrel,” you
were negligent and your actions unnecessarily put her heakz and
safely at risk.

The agency also stated in the proposal notire a5 follows:

2. I am very concerned with the misconduct you demonstrated
responding to the incident described above. First, your actions
delayed response by DC MPD because you advised the dispatcher to
“hold on gt this time" from contacting local police. You have been
periodically instrucled that if vou shserve an incident off-base, you
should contact dispatch and ensure local pelice are alerted. You
necded to immediately contact BC MPD because you were oul of
jurisdiction and they take appropriate and expeditious action.
Second, you took the woman's keys and identification and did not
return them until you had subsequently left snd returned o the scene,
¥ou had no authority to do so and this action was not supporied by
policy or directive. Furthermore, you exhibited poor judgment when
you took it upon yoursell to take possession of the keys anmd
identification instead of allowing DC MPD it preperly respond.
Regarding your mpegligent behavior, given the rircumstances
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invelved, you should have ot driven awey and remained on the
scenc, especially as you had already identified that she was
incapacitated, 1 find that you failed to use such care and judement gg
I weuld reasonably expect you exergise given the circumstances. In
this case, you only returned after you had received direct instruction
fo do s0. The womsan wes lefi at unaceeptable rigsk and could have
been assaulied, walked inte traffic, or suffered a medicst emergency.
Although vou suspocted she was saffering from slcohol overuse, you
did not know if the condition was caused by or exaggerated by
another factor, such as diabetes ar other substance use. As you did
not know the actual ceuse of the individual’s incapacitation, the
conduct you exhibited was inappropriate in thut you: neither
contacted DC MPD ner medical responders; acted out of your
jurisdiction, and; {were] nepligent when you Iefl the woman alone
and unprotected against physical harm. Your failure to provide an
appropriate response and alert the responsible authorities may have
exaggerated the conditions from whieh she was already suffering
beeause your inactions created a delay in medical services....

AF, Tab 6, Agency's Response. sub-tab 41,

in support of the above charges,’ the agency submitted a “Transeript of
Communication Between Jeffrey Walls and NDW Regional Operations Center
(ROCY" on May 25, 2008, which is consistent with these communications cited in
the charges. AF, Tab &, Agency's Response, sub-ab 4E.  The agency also
submilted & copy of the “Incident Report,” dated May 25, 2008, that was prepared
by the appeliant, 2 memorandum dated May 23, 2008, from Spt. Gregory Waters
to Cpl. Jeffrey Walls concerning the {ncident, a copy of the “Event Chronolegy”™
dated May 15, 2008, regarding the incident, a copy of Corporal. L. Bethea’s
swern statement of June 25, 2008, sbout the May 25% incident, and a copy of the
MPD report of the incident, all of which were consistent in all significant respects
with the facis a5 were ciled by the ageney in its charges, Id., sub-tabs 4D and 4F-
41 In addition, Sat. Gregory Waters, who was monitoring the police radia on the
evening of May 25, 2008, and the appellant, both testified as to the sequence of

! Blace both of the charges resulted from the same incident on May 25, 2008, [ wili
anafyze them together,
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events thet transpired during the incident at issue. Their testimonies were also
consistent, in all significant aspects, with the facts as wese cited by the agency in
its charges.

In his response to the proposed suspersion, the appellant noted that he took
only Ms. Santamaria’s keys, and not her identification. as was stated in the
specifications of the “Inappropriate Conduct” charge. However, Commander
Merrilt explained that, even assuming that the uppcHani did not take Ms.
Santamaria’s identification, but only her keys, the appellant had no authozity to
take the personal property of & private cilizen on a public roadway outside of the
agency’s jurisdiction, and then take that property with him whes he feft the scene,

in defense of both the “Inapproprinte Conduct” and “Negligent Behavior”
charges, the appellant argued that ne supervisor intesrvened, snd that had they
dene 50, he would have follewed their instructions, With regard to this azgument,
Sgt. Waters testified that, although the sppetlant alerted dispateh 1o the situation,
he did not request supervisory assistance, and that reguesting such esssistance was
the appellant’s responsibility if he falt that he was unsble to provide an
appropriate response to the situation. Sgi. Waters also testified that, when he
heard the appellant’s radio transmission durlng the incident, he did in fact
intervene, and that he directed the eppeliant, via dispatch, to celi him. Sgt.
Waters additionally testified that he dirocted the appeilant to immediately retumn
to Ms. Santamaria’s vehicle, and that he put the appellant on aotice that his
absence from the scene had placed the incapacitated woman at rigk,

The appeliant also challenged the agency’s argwment that he should have
contacted the MPD when he first became awars of the situation during the May
25, 2008 incident, and alerted dispatch. The agency arpued, howsver, that even
assuming that it was dispateh’s sole responsibility to contact MPD concerning the
incident, and to request assistance because the incident occurred within MPD's
jurisdiction, the appellant nonetheless instructed dispatch at 0115 hours to “hold
off” on contscting the local police department and that he would “attempt to try
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to find someone who could give her & ride home.” The appellant testified that he
“{did} net recait” telling dispatch to “[hlold on st this time,” when asked if the
MPD was oa the scene when he first reported the incident.

To resoive credibility issues, an administretive judge must idemtify the
factual questions in dispute, summarize the evidence an cach disputed guestion,
state which version she believes, and explain in detei] why she found the chosen
version more credible, considering such factors as: {1) the wilness's epportunity
and capacity to ebserve the event or act in guestion; {2) the witpess's charecter;
{3} amy prior inconsistent statement by the witness; (4) = witness's bias, or lack of
bias; (5} the contradiction of the wilness's version of events by other evidence or
its consistency with other evidence; (6) the inherent improbability of the witness's
version of events: and (7) the witness's demeanor. Hifien v, Department of the
Army, 35 ML.S.P.R. 453, 458 (1987).

With regard to the above, I mote first that, during his testimony, the
appellunt did not deny telling dispateh to hold off on contacting the MPD when
he first reported the incident, but only that he “did net recal” having dane so.
The appellant’s testimony concernipy this matier indicates that he was uncertain
of what he actually told dispatch during the incident, and that uncertainly was
weighed in my determination as te whether he had told dispatch to “hold off,” as
charged. Moreover, the transeript of the communization between the appeliant
and dispaich that was submitted by the sgency supporis that agency’s contention
in this regard, slihough I note that the transeription js not certified, and 1 have
weighed s significance sccordingly. AF, Tab 6, Agency's Response, sub-tab
4E. The agency’s description of the appeliant’s statements to dispatch during the
May 25, 2008 incident is also plausibie, 88 it is consistent with the actipna that
the appeilant took after he spoke with them., Had the appellant not told dispatch
10 hold off calling the MPD, | think it is likely that he would have been expecting
the MPI to report 1o the scenc at that time, and he would have waited for them,
rather than continuing on patrol as he admits fe did.
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For all of the above reasans, 1 find it more eredible that the appetiant told
digpateh to hold off contacting the MPD during the Moy 25, 2008 incident, and I
so find. I also agree with the agency that by telling the dispatch 1o hold off
calling the MPD, he took it upon himseif to initially handle the situation alone.

The appetiant also argucd that NSA-NP police management is incompetent,
that there is ne policy or directive that addresses the situation he faced during the
bay 25, 2008 incident, and that he hed never been trained es to what actions he
should have teken. With regard ta the shove, 8gt. Waters testified that the
appeliant had been trained as to what to do when dealing with incidents that are
ouiside of the sgency's jurisdiction, during the annual training that ke would have
received every vear in the three years that he was employed there, and by
instructions given during roll call. 8gt. Waters also testified that the MPD should
have been cafled 10 the scene since the incident was outside of the agency's
jurisdiction, and that the appellant should have waited for the MPD to arrive at
the scene.

Lt. O'Bryant testified that the appellant definitely sheuld not have lefl the
scene as he did during the May 25, 2008 incident, snd that the proper procedure
would have beea to request assistanee from the MPD. Li. O'Bryant also testified
that managemert hss discnssed “jurisdiction issues” during the annual trajming,
and that jurisdiction issues have also been discussed “a few times” during rofl
call.

Colonel Larry Graves testified that sli pelice officers are given training
concernlng jurisdiction and their responsibilities. Commander Merritt testified
that he has every assurance that afl police officers have had sufficient training to
know how fo respond to an incident such as that which the appellant was invelved
with on May 25, 2008.

Sgt. Waters, Lt. O'Bryant, and Commander Meritt also expinined during
their respective testimony that police officers cannot be trained for every possible

situation that they will face, and that they are expected to “use common sense.”
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Cpl. Loretta K. Bethea testificd, however, that she was not awere of any training
that was provided during rofl cali, and that she does ot believe that the ageney's
pelice efficers receive adequate training.

While I have considered all of the above record evidence concerning the
charges, as well a3 the appellant’s defenses t0 those charges, | am convinced that
the appellant was trained o call the MPD) when an incident eccurs outside of the
agency’s jurisdiction, during the agéncy’s annual training, if net additionaily
during roll call. 1alse find that the appeliant should have known (o eall the MPD
during the May 25, 2008 incideat since the matter took place oumide of the
agency's jurisdiction, and that his failure to do 50 amounted to “inappropriate
conduct.” and “negligence” 3 charged. Bven more importantdy, | find that the
appeliani cxercised very poor judgment when he left M= Santamsria alone in her
car and continued en his patrol during the May 25, 2008 incident {rather than
waiting for the MPD and medical responders to arrive), and that his gctions in
this regard were both “inappropriate” gad “negligent” as charged.

The record shows that it was met untid 0154 hours that the appeiant
confirmed to dispatch that the MPD was on the scene, and his inaction created g
deluy of more than a half howe in providing an appropriate response and
assistance to Ms. Santamaria, [ agree with the agency that Ms, Santamaria was
left at an unacceptable risk and that she could heve besn assanited, walked into
traffic, or suffered a medical emergency when left alone. While the record
indicates that the sppellant did reeeive training which should have prepared him
to properly handle an incident such as that which occurred on May 15, 2008, 1
elso agree with the agency that hed he exercised good judgment during the
incident, he definitely would have knowa better than te leave the scene gs he did.

In light of the above, | find that the agency has proven by prepanderant
evidence, the “Inappropriste Conduct” and “Negligent Behavior” charges. Both

charges are therefore sustained.
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The appeliant’s Affirmative Defeases

In addition to challenging the charged misconduct, the appellant raised two
affirmative defenses in conection with his suespension: (1) that the apency
violated the Privacy Act when mkiﬁg the suspension action; and {2) that the
agency committed 2 prohibited personnel praciice when izking the 30-day
suspension, in that the misconduct charged was merely a pretext for Lt
O'Bryant’s and Sgi. Water's attempt (o impreperly discipline him because they
believed that he was nying to demesn them as supervisors.  AF, Tab 12,
Summary of Prchearing Telephone Conference,

taking the removal action

Under 5 U.S.C. § 7701¢c}(2), an agency sction may ot be sustained if the
cmployee or applicant for employment shows harmful error in the application of
the agency's procedures in arsiving at such decision. To establish an aliegation
ef harmful procedural erroz, an appellant must show by preponderani evidence
that any pracedural error wes likely to have caused the agency to reach a
coaclusion different from the one it wonld have reached in the shsence or cure of
the error. In other words, the burden is on the appellant to show that the error
was harmfi], i.e. that it caused substantis] haem or prejudice to his rights. See §
C.F.R. § 1201.56(c}3); see alsa Stephen v. Department of the Air Force, 47
M.5.P.R. 672, 631, 685 {1991).

The appeliant aleged (ha: the agency violated the Privacy Aet by
crroncously sending information concerming his case to an incorrect address, AF s
Tabs 10 and 12. The Board, however, is not authorized 10 consider claims that an
agency violaled the Privacy Act. Mermoyle v. Depariment of the Alr Force, 65
M.S.P.R. 80, 83 (1994). The proper forum far making such allegations is the
eppropriate Federal district court after exhaustion of administrative remedies. Id.
Therefore, ! find that the Board cannot consider the appeliant’s allegation that the
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agency violated the Privacy Act, so his aflegation of harmful procedural error in
this regard is without merit.

The appcllent’s arpument that the apency sommitted g prohibited personnel
ractice w ing the suspension geti

¢ when taking

The appellant alleged that the agency committed a prohibited persennel
practice when faking the 30-dasy suspensien, in that the misconduet charged was
merely a pretext for Lt O'Bryant’s and Sgt. Gregory Water’s altempt fo
impraperly discipline him, because they belicved that he was trying to demesn
them as supervisors. AF, Tab 12, Summary of Prehezring Telephone Conference.
The appellant’s argument concerning this matter does not appear to be an
eliegation of a prohibited personnel practice under 3 U.S.C. § 2302¢h), and he has
not cited any specific section of that siatute that he helieves was violated.
Nogetheless, in the event that this allegation amounts to a prohibited personial
praciice, 1 allowed the appellant to testify concerning i, and [ approved two of
the witnesses (Cpl. James Waters and Cpl. Loretia Hethea) that he reguested to
iestify in support of this affiemative defense,

As discussed previously with regard to the charges, the appellant testified
that he believed that Lt. O'Bryant and Sgt. Gregory Waters did not provide him
with adequate training to deal with the type of incident that is the subject of the
charges.

Cpl. James W. Waters is detailed 1o the agency’s Communications Center,
and he is a union representative. Cpl. Waters testified that Lt. O’Brysat “has a
way of harassing the appeilant,” and that, in his apinion, Lt. O°Bryant “has it in
for the appellant.” Cpl. Waters alse testified that he heard Lt. O*Hryant laughing
about the May 25, 2008 incident the next day.

Cpl. Loretta K. Bethea was assigned o the South Gate of the Potomac
Naval Annex on the evening of the May 25, 2008 incident. Cpl. Bethea opined
that Lt. O'Bryant snd Sgt. Gregory Waters wanted to retaliate against the

sppellent, although she “d[oes] not know the resson.” Cpl. Loretta Bethea also
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stated that, to her knowledge, Lt. O'Bryant did not assist the appelant during the
May 25, 2002 incident.

[ have carefully econsidered the appellant’s allegation in this regard and the
above evidence in support of Ihis gffirmative defense. Hewever, I am not
persuaded that the appellant's suspension (which s the only personne! aetion that
is before me in this appeal) was the result of any improper motives by either L1
O'Brysnt or Sgi. Walers. As discussed previously, T have found that the ageney’s
charges in this case are supported by the evidence, and I note that the appettant’s
own version of the incidents eharged are in all material respecis consistent with
the facts cited by the agency. Moreover, the appeliant has not atleged that either
Col. Graves (the proposing official), or Commdr, Merritt (the deciding officialy,
were biased against him, or that they were in any way improperly influenced by
cither Lt. ' Bryant or Sgt. Waters, when they respectively proposed and decided
to suspend the sppellant.  Thus, the appeliant’s second affirmative defense
concerning this matier also fails.

£ dgsncy has established that the 30.dav suspension wag jaken for ench cause
23 promedas the efficiency of the servige,

The mppeliant’s charged misconduct, which {s directly related {o the
performance of his duties as a police officer, has been sustained. Sgt. Walters
testificd that, had something happened to Ms. Santamaria when the appeliant lefl
her alone in her car during the May 25, 2008 incident, the agency may have been
subjected to-some Hability. Commdr. Merrist also testified that “serious potential
repercussions” could have resulied from the appellant’s sctions during the May
25, 2608 incident,

As stated in the notice of proposed suspension, Ms. Santamaria could have
been assaulted, walked into traffie, or suffered 2 medical emergency when the
appelant left the scene during the May 25, 2008 incident, Accordingly, I find the
agency’s decision to discipline the appellant in this case was takens for such cause

as promotes the efficiency of the service,
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The penaliy imposed is Feasonable,

In reviewing the penafty sclected by an agency, the Board will only
detormine if the agency conscientiously considered sl relevant factors and
exercised munagement discretion within the tolersble limits of ressonableness,
See Montaive v. US, Postal Service, 55 MSPR, 128, 132 {3992}, Douglos v.
Veierans Adwrinistration, 5 MS.P.R. at 3B6. The ageney is not required (o show
that the penalty it selected is the best penaity bui, rather, must only estebiish that
the penaity it selected ig reasenable. See Morsiner v, Depariment of Defense, 21
M.S.P.R. 556, 558 (1984}, aff'd, 765 F.2d 158 (Fed. Cir. 1985) (Table). The
Board will not disturb an Bgency's penalty if it is the maximum ressonable
penaliy that may be imposed after considering all of the relevant factors. See
Bavis v. Departinent of the Treasury, 8 MLS.PR. 317, 320.21 (1881).

The record shows that Commdr. Merritt preperly considered the relevant
Douglas factors when deciding what penaity 1o impose in this case, See
Testimony of Commdr, Scotit Merril. See aiso AF, Tab G, Agency’s Response,
sub-tab 4B. The record also shows that the appellant was previously issued
fetters of caution on April 29, 2608 and December 13, 2667, which placed him on
notice that further disciplinary action could be taken for inappropriate conduct.’
AF, Tab 8, Agency's Response, sub-tabs 4K and 4L,

The appelisnt’s misconduct was serious, particularly given the patential
ramifications and liability for the agency which could have resulted from the May
25, 2008 incident, However, [ am convinesd, and it is important to note, that the
appellant’s actions during the May 25, 2008 incident resubied solely from his
sincere efforts to assist a young woman in g crises in the only manaer that he
could conceive of &l that time without subjecting her to possible criminal
prosecution. [ also believe that the appellant truly thought that he had resolved
the situation by simply taking her keys and leaving the note, Nonmetheless, despite

? 1 note that the prior letters of caution were considered oaly for this puUrpose.
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the appellant’s good intentions, hie exercised poor judgment when he failed to
anticipate the potential serious ramifications of pot immediately contacting the
MPD, and of leaving Ms. Santamaria alone st the scene. While [ am eeriginly
sympathetic 1o the appellant’s siwmation, | find that 30-day suspension to
impress upom him that such actions cannot be tolermted in the future, is
reasonabie,

Based on the sbove, 1 find that a 30-day suspension is within the bounds of
reasounableness, Consequently, the 30-day suspension will not be disturbed.

DECISION
The agency’s action suspending the appellant for 30 calendar days is
AFFIRMED.

FOR THE BOARD: i8¢
Micheile M. Hudson
Administeative Judge

NOTICE TO APPELLANY

This initial decision will become finsl en Becember 31, 2008, unless a
petition for review is filed by that date or the Board feapens the case on its own
metion, This is an important date beeause it is usuaily the last day on which you
can file a petition for review with the Board. However, if you prove that you
received this initial decision more than § days after ihe date of issuance, you may
file a petition for review within 30 days afler the date you actually receive the
initial decision. You must establish the dat= on which you received it. The date
on which the initial decision becomes finel also controls when you can filc &
petition for review with the Court of Appeals for the Federa! Circuit. The
paragraphs that follow tell you how and when to file with the Board er the federal
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court. These instructions are impaortant because if you wish to file & petition, you
must file it within the proper time period.

BOARD REVIEW

You may request Board review of this initial decigion by filing a petition
for review. Your peiition, with supporting evidence end argument, must be filed
with:

The Clerk of the Boarg

Merit Systems Protection Board
L615 M Street, NW.,

Washington, DC 20419
A petition for review may be filed by mail, facsimile (fax), personsl or
comunercial delivery, or electronic filing. A petition for review submitied by
electroric filing must comply with the requirements of § C.F.. § 1201.14, and
may only be accomplished at  the Board's e-Appeal  website
{hitps:#fe-appeal.manb.goy).

I you file a petition for feview, the Board will obiain the record in your
case from the administrative judge and you should not submit anyihing to the
Board that i already part of the record. Your petition must be filed with the
Clerk of the Board no later than the date this initial decision becomes final, or if
this initial decision is reccived iy you morc than 5 days after the date of issuance,
30 days after the dste you actually receive the initial decision. If you claim that
you received this decision more than § days afier ifs issuance, vou have the
burden to prave to the Board the date of receipl. You may meet your burden by
filing evidence und argument, sworn or under penalty ef perjury (see 5 C.F.R.
Part 1201, Appendix 4) to support vour claim. The date of filing by mail is
determined by the postmark date. The date of filing by electronic filing is the
date of submission. The date of filing by personal delivery is the date on which
the Board receives the document, The date of filing by commercial delivery is

the dale the document was delivered to the commercial delivery service. Your
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petition may be rejected and returned to you if you fail te provide a statement of
how you served your petition on the sther party. See 5 C.E.R. § 1281.4).

JUDICIAL REVIEW

If you are dissatisfied with the Board's finzl decision, you may file n

petition with:
The United States Coust of Appeals
for the Federal Cireuit

717 Madison Place, NW,

Washington, DC 20439
You may not file your petition with the court before this decision becomes final,
To be timely, your petition must be zeeeived by the court no later than 60
calendar days afler the date this initia) decisien becomes final.

If you need ferther information about your right to appeal this deeision to
courl, you should refer to the federal law that gives you this right. It is found in
Title 5 of the United States Code, section 7703 (5 U.S.C. § 7703). You may read
this law, as well as teview the Board's regulations and other related material, at
aur website, htipelfwwwe mspb.any.  Additional information is available at the
court's website, www.cefeusoourts sov.  OF particslar relevance s the court's
"Guide for Pro Sc Petitioners and Appellants,” which is contained within the

courl’s Rules of Practice, and Forms 3,6 and 1]

NOTICE TQ AGENCY/INTERVENOR
The agency or intervenor may file o petition for review of this initial

decision in accordance with the Board's regulations.
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Zscurity Imstellation Progrem Divector, Haval
Support Astivity-North Pactomac [NSA-HP)
Jeffrey €, Walla, Police Officer, GS-0893-06

FROPOSED REMOVAL

ir} Department of the Navy, Civilian Human Rescurces
. Manual, Subchapker 752

i) 5 CFR Patt 752

fc) Requast for Medical Documentation and |
Clarifieation of Leave Status letter, lsoued
ig Feb 08 y

(@) E-mail betueen Col larry Graves end you, 12 Feb
throuch 26 Fab 0% :

(e} Oollective Bargalning Agresrent between Haval
bietyict Washington (NDW) and the Fraternal Crder
of the Police WOW Labor Committse (FOP)

{€] Devieicon teo Effect Your 30-bay Calermdar
Suspannion, iesued ¥ Jul 08

1. I am propesinyg your removal from the Federal service in
accordance with references [a) and {b} ts promete the
effigiency of the service. This action ir baped om the
following reasens and specifications:

Reagon: Erxeesalve Unasthorised Absence

Specificacion: As packground, you have been pn leave
singe 10 Mov 08. The medieal documencation you
pubmitted en 15 Nov 68 covered your approved sbeence
until 12 Jan 09, On L2 Jan 08, Lb. Anton O' Bryant
informed you, wla telephone call, that yeu nesdad ko
subnit appropriate wedical decumentation to justify
your continued shsence. The dooumentation you
aubmitted on 3 Feb 08, that wae sigrned by vour
phg'uicm en 12 Jam 99, states you have left knee
pain. i . this dorumentation was not suffieient

to suppoTt your csntinued absence.
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Sukj: FROPOSED REMOVAL

Furthermore, you were ipswed reference (al, which warned

 you of the conssquences. Specifieally it statsd that

“failure to provids this imforsation emdfor sbsence without
leave will vesult in appropriste disciplins and adverse
action taking place.® Reference (d} notified you rhat you

wers in an AWOL status frem 13 Jan 02 onward end put you on
notice pegarding g 8 exp cions. I £ipd that
both rafsrences (¢} and {d} put you om clear notice chat
you would be carried AWOL and provided ths necessary
mcticns and inscructions for you to take in grder to
justify your shsence from work. Desplte this wotice, you
have not fustified your sb and you im o RWOL.
Thezefore, I £ind that your refusal to provide the medicsl
documentetion, reference {v}, and 438 hours of AWOL of
pheences are beyond reasonshleness. 'As you oceupy a full-
time position in this department, your contimued absencen
ers kaving an adverse impact on workplace cperationa and
sennot ba tolersted., While reference-{a) defines a chayge
of axcessive unsuthorized mbsence ag wore than five (5]
consecutive workdsys, you have bsen sbsent withoub leave
for mors tham fifty-thrse (53] days. .Baspite clear
expsctations and consequences yiu £alled to provide the
required documentaticn To correct your AWOL. Your £fallure
to justify your ak has & serious which
has frreparebly ceused me to guestlon my confidence in your
ability and willingness to serve us a police officer at
HOR-KP coupled with your recent 3¢-day suspemsion for
Inapproprizte Cond and Negligent Behavior arve
aggravating factors. I have also considared witigating
factors such 43 your lemgth of service (50D 04-08-2081),
snd the deberrent effect of lesser astions, but find they
do not warran:t propofing s lesser penalty. Therefore, I
conclude that your proposed removel lp warzanted, supportad
by B rance of the svidence, and, if upheld, will
promote the efflclency of the service,

3. Yeu have the right to reply cxally or ia writing, oz
both and furnish affidavits and other & ary ovid
Your veply should pupport why you fsal thig ectien should
not take place. You bre entitied to be represented by &

representacive of your cholce.
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Subi: PROPOSED REMOVAL

7. Coples of applicable regulations as well as the
vificlal ease file are available to yom andfor your
representative cthrough the Labor and Explovec Relations
Bepartuent, Fuman Rescurces Office-Washington, 1411 Pareons
Bighway SE, suite.100, Rashingbon Mavy Yavd, DZ 20374-5043.
If you require assistenus or additionsl information
cancexning ysur righte, you wmay consult with Jeswica
Crauwford, Labor-Enployee Relations Specialist, Human
Ragources Office, Washingten, on (202} 433-5128,

i

Copy To:
Designated Declding official
BRO-%
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12752
5 ¥ay 0%

From: Commanding Officer, Naval Support Activity-North
Potomac (NSA-NP}
To: Jeffrey . Wells, Police Officer, 0S-0083-06

Subd: DECISTON CONOCERNING YOUR PROPOSED REMOVAL

Ref: {a) Department of the Kavy, Civilian Human Resources

Manual, Subchapter 752

{b} 5 CFR Part 752

{c) Your Proposed Removal, issued 1B Mar 09

{é] Request for Medical Documentation and
Clarification sf Leave Status Lettar, iseued
10 reb 02

{2} E-mail between Col Larry Graves and you, 12 Feb
through 15 Apr 09

{f} Your Grel Reply, received 13 apr 09

(g} Decision to Effect Your 30-Day calendar
Suspension, issued 2 Jul 08

{h} Letter from Your Attorney, received 29 apr 00

{i} Collective Bavgaining Agreement betwsen Waval
District Washington (NDW) and the Fraternal Order
of the Police NDW Dabor Cormittee (FoR}

Encl: {1} Merit Systems Frotection Board (MSPE; Appeal Form
(2} Mexic Systems Protection Board [MSFB) Regulations

1. In accerdance with references (a] and (b}, reference ict
proposed your removal from the Federal zervice based on
your Unasuthorized Excessive Absense, and furnished
speaifications which management felt justified guch sction.
Reference (c) also advised you I would give censideration
Lo any esplanation, facte, or rebuttal you elected to
present to m# upon exercising vour right to reply to the
preposed sction. My decision concerning the action
proposed in reference {c} is ocutlined below.

2. Befors making any deecision, carefully reviewed
references {a) through (£} anrd the releted case flle that
was &lsc made available for your review. I conciuvded £rom
my review the reasons and specificatioss as outiined in
reference (¢} are sustained by a preponderance of the
evidence. I also concluded your actiens edversely affected
the efficiency of the service becsuse you have not reported
to work since 13 Jan 03, you have besn scheduled to work,

CExsimyy
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Subj: DECISION CONCERNING YOUR PROFOSED m

and your absence has not besn authorized. Your unauthorised
absence totals 77 days or 648 Suky hours, Yeur excessive
unauthorized absence has had and continues to have a
negative impect on the efficiency of NSA-NP, and warrants
your removal from the Federal service. I therefore uphold
the penalty as proposed in reference (¢} based om the
following analysis.

3. Based on the following anaiyais, I uphold the penalty as
proposed in reference {¢}. You have been on leeve gince 10
Hov 08. Your leave was npproved until 12 Jan 88, therefore
¥ou have been absent witheut leave {AWOL} since 13 Jan 59,
Per reference (d), I find you wers en clear notice that you
were and would remain AWOL frem 13 Jan te present unless
yYou provided adeguate documentation to Justify wour
absence. Reference (d) notified you that fajilure to provide
documentation justifying your ahsence would “result in
appropriate discipline and adverse action taking plaee,”
Additionally, e-mails between ¥ou and Col. Lerry Graves,
reference (&) where wou acinowledged receipt of reference
{4}, Gemcnstrated that you were aware that documentation to
BUpPOTT wour &sbmence was needed.

Per reference (£}, you let me know that you were aware
of Col. Graves ovder ta return to duty or provide
documentation to support your sbsence, but have been
experiencing family difficulty with: vour Bunt‘s stroke;
arranging for in-home care for your Aunt sometime inm Jul
08; and her subsequent death; your sister’s cancer; your
Uncle's cancer; vour cousin who iz in Irag; vour cousin who
iz in China; and the rest of your fapily who refuses to
assist with the cars of your sister and uncle. You alzo
explained that you are being transported back and forth
from Missimsippi, by your cousin, in an attempt Lo transfer
your sister’s care to Jdohns Hopkins Hospital in Baltimore,
MD. You further explained thatr you were suffering from a
purported on-the-job indury thet would Teguire surgery. As
2 complication to chis surgery, you explained that: your
disablilicy elaim through Tri-Care wes dismissed because you
had “over used* your medical; Tri-Care recommended you go
toc the VA because you have 58 digebility for your imee; you
contacted Col. Graves te inform him of your impending
Surgery on 15 Apr 0%. When your timelines of the events
began to not add up, I asked you for clarification. Yeu
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Subj: DECISION CONCHRANING YOUS FROPOSED REMOVAL

stated that you were at NSA-NP for & coupie of wesks during
Nov 08 when you re~injursd yourself at the South Gater Sgt.
Watery asked wou to #5RY despite the injury and you agreed
te do so; the next day, you wen: to Andrews Air Force Base
for treatment and you were zold to “teke it easy” during
Hov 08. To Purther add cenfusion, vou claimed you went
*back® to Tri-Care who issued ¥ou & "no work permit® for
the last week of Sep 08; Col. Graves cold you to call in
with a status updare during your absence: you went home to
Mississippi in Nov 08 afrer Your MEPH appeal of your thirty
{30) day suspension; your Aunt was “throwing ficg;* Tri-
Care “revoked® wour insurance EoVerage becsuse you “used
Up* your coverage on your left knee but coverage was SLill
evailable for vour right knes; your dostors in Mississippi
were "eubraged® by wour regquest for medical documentation
a8 they ses over £0 patients a Sey and do not have the time
to provide documentation of care; you e-mailed Col. Graves
and told him to give vou a "couple of weake® to findsh
working with your sister; your aunt died on 16 Feb 09: vour
uncie was waiting for your cousin; you were trying to move
¥our sister to Johps Hopkins: You were sleeping om a got ia
a Little room a¢ your sister could have your room; your
sister's hushand ren off; yer solicited your entire family
to help but they refused. I asked if ¥ou were aware that
your FMLA roquest was denied and ¥ou said vou were but you
thought you had *more rhan encugh® leave evailabie, that
you had more than 400 hours, that you figured it out and
had 300 hours or "something® with 122 houre of use-cr-lose,
and you had the LES o prove it. When I asked you for the
LES you said you didn’t have it on you, there wag some
probles with the computer, but vou would fax it to me, I
advised you that you had until close of business on 13 apr
29 to produce thiz evidence. on 14 #pr 02, you faxed a LES
statement indicating you had 453,75 hourg of available
leave ac of 11 Oct 09, however on 15 Apr 8% you had a total
of 53.5 hours which does not even zome close to covering
your 648 hours of unauthorized absence. You alss claimed
You wars unaware that your purpertsd on the Jjob injury was
ot covered by FECA. I asked you if vou verified
confirmation that you were covered by PECA and you gpaid no
that you “just thought it was covered.” I asked you if you
provided medical dscumentation For Your FECA claim and you
said vou supplied a CA-1 form. I reminded you that a CA-1
form muse be followed up with medical documentalion and
then I asked you If you provided that documentation ané you
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Subj: DECISIOR CONCERNING YOUR PROPOSED REMOVAL

sald you had not. You again sald that you knew vou had
enough leave te “cover” ¥ou until you went hack to "ortho, *
¥ou bad over 400 hours, vou took a caleulator and added it
up. I asked vou if you could prove it to which wou
responded that you could, once ¥ou got home, and got to a
computer. I reminded you that you had reguested the maeting
in order te furnisk me with information that you felr was
nissing from the recard and then I asked you what proof,
evidence, or affidavits ¥ou brought with yeur You kold me
you: gave your Ch-1 form to Lt, Obzyant; yeu were confused
as to where it micht have gon®! between here and
Migaiesipp! vou were confusad; ven knew your supervisor had
the report; you didn'e know where it was; you were dealing
with the va hospital; that the VA up here is willing te
work with you; Dr. Shuratt may return you to some bype of
limited duty; your doctar was concerned about what would
happen to you in an emergency where you may have to move
quickly; vou thought ¥you might reinjure yourself, 1
reminded you that your persenal docter could not order Kavy
to place vou on iimited duty, that it was yaur
responsibility to have your doector provide {mfermation
concerning vour medieal statugs including any impact upon
your dutiec as a police ufficer but it is up to management
to determine whether or mot ¥ou could return to work
including whether or mot limited duty was available, At
that point vou tcld me that for the last few days you were
feeling better; that you would talk te Dr, Shuratt o get a
knee brace; they found ali sorta of “stuff” in your knee;
that being injured om the Job was new to you; bhat you were
just trying to do everything yeu were told to but Your knee
was tricky and the status changes day ta day., Once again, X
asked if you submitted documentation te Juatify your
absence and you rold me ¥ou e-mailed Col. Graves, I
reminded vou that your e-mail is not the same ag
documentation from your Soctor. You said: Dr. Peterson
{from the va hospital} told you that the best they can do
is provide a copy of your recerds; you reguested the
records “weeks apo;* that it takes time; the computer staff
is busy; the VA needs a release form from your dogtor; and
the VA needs “pome othar® signature. I reminded you that
you still have not provided the racords nor de¢ you indicate
that you ever will, to which you replied that you
understoed, yvou can get your doctor to draft a note stating
they will not draft the letter. You continued that you
didn't understand because vou had over 480 hours of lsave
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Subj: DECISION CONCERNING YOUR PROPOSED REMOVAL

and you were injured on the job. I told you to prove ir and
you sald you would get the CR-1 form; vou are trying to get
Your sister sifvated at Johns Hepkins; that your brother
had to reming yeu to eall work or you would have forgeot. I
told you that I was not unsyspethetic to your family
situation but you had made a eonacious decision te focus en
your family and not on maintaiming yeur position, that you
made a catastrophic decision based on the presumprien of
workers compensation and/or othar leave as being approved.
Onca again, I asked you if you had any evidence, amy thirg
in writing to prove or EUBROXE your assumption or justify
your sbsence. You said you submitted doctor's notes saying
you were gick. I reminded wou that they only covered your
mbsence until 12 Jan 09. You claimed you hadl submitted
anothar decter’s note bo cover your absence umtil April
2009 for your knee Burgery. I reminded you thar submitted
or requested does not mean leave iz approved. You said you
submitted paperwork to Lt. feila Applin. As you had not
mentioned Lt. Applin until this point, I asked you if you
thought there was scme type of vendetta or comspiracy te
keep vour documentation, nome of which you could provide a
copy of, from veaching the correct persen. ¥ou then glaimed
you submicted other documentatiom—an obitvary or something,
then changed your mind and said you submitted something
else but vou were net sure what. I asked you if you knew
Your FMLA request had been denied and you admitted thet you
did but the agency had been "aympathetic® to vour problems
56 you thought you wers fine. I said there is & major
distinction between sympathetic and approved., You said you
gave paperwork to S8gt. Waters and you had lesve; I said
prove it. ¥Ynu thes replied that ¥ou were not anticipating
having to submit paperwork but ¥ou would fax it to me, I
pointed out that your presentaticn of events was based on
"1 was told this—I was zold that~ and was nearly vold of
subskance, You responded that vou were just dolng what your
superviser told you to-but You were not deling what your
superviser told you te becsuse vou did not present the
medical documentation to support vour absence. You then
told me again that Tri-Care would neb cover your left knee
but they would vour right, that it had something to do with
your yearly rate and percentages or some “littls bit< about
your knee. I asked you if it was possible Tri-Care thought
yYou were cleared for duty? You said no. You want on to tell
me that: you took your social security card to Andrews;
your soclal card was explrsd; you had to go samewhere elge
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resources of the parties to stay the Board's ptoceedings pending development and
polential resolution of the case in court.

There ar¢ no Board regulations specifically governing the dismissa! of an
appeal without prejudice. See Zell v, Department of the Army, 57 M.8.P.R. 86, 87
(1993), It is well sottled that dismissal of an appeal without prejudice is a
procedural option that is committed to the sound diseretion of the administrative
judge. See Gidwani v. Department of Veterans Affairs, 74 M.S.P.R, 509, 511
{1997}

A favorable decision by the district court on the appetant's complaint may
obviate the need for him to proceed with the instant appeal. Conseguently, in the
intereste af f2imess and judicial ceonomy, 1 have determined that the sgency’s
unopposed roquest has merit, and that the instant appeal should be dismissed
without prejudice to the appeliant's right to refile. Aeccordingly, the appeliant
may refile his uppeal no sooner than 36 days from the date of the instant decision
{which date appears at the top of paze | of this decision, below the decket
number and to the right of the case caption] and in no event later than May 5,
2010. Any documents alveady submitted in this appeal should not be resubmitted
with the refiled appeal,

DECISION

The appeal is DISMISSED WITHOUT PREJUDICE to the appeliant’s right

ta refile as set forth above,

FOR THE BOARD: i IS
Raphael Ben-Ami
Administrative Judge
NOTICE TO APPELLART
This initial decisien will become Fral on February 9, 2018, unless a

petitien for review is filed by that date or the Bosrd reopens the case on its own
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Subj: DECISION CONCERNING YOUR PRODOSED REMOVAL

had to go against you but you were mot judging her; wyou
submitted everything the “worker's comp lady* told you to:
she told you that you had to get your supervisor's
signature; you wanted her to take a copy and she wouldn't;
you gave a copy to Lt. Applin; Obryant lest the Lepore.

On 22 Bpr 0B. I received n copy of u lebter From
Stephen D. Seavuzze, reference {h}, reporting to be vour
attorney. The letter notes that veu will not have access to
the requested documentation until 5 May 09. The letter
incorrectly identifies your proposed removal based on
disabilicy; your removal is factually and documented for
excessive wnauthorized absence. You ware repeatedly warned
that vou had to submit medical documentation to support
your absence and you were provided a generous opportunity
to supply said documentation. You failed te 8o so.

Despite clear notice to yeu that you would be carried
in an AWOL ststus pending your sulmissien of appropriate
documentation and tha resulting adverse administrative
action that would take place, ae of today you have failed
to supply any documentatien to support vour absence. As per
referente (g}, you have placed all bhlaue for your refusal
te submit documentation to support vour absence en sxterpal
loci of responsibility: everyons else ig to biame, for vour
failure to follow clear instructicns. However, you kaow
your epportunity to support your position was during your
reply, but you @id not provide a #ingle document teo change
the ocutcome to reference {e}, only a litany of
unsubstantiated assertiens.

4. I have considered aggravating factors such as the
seriousness of this offense and the relationship it has te
your position in making my decision to uphold your proposed
remaval from the Pederal scrvice, I f£imd thet your excessive
unauthorized absence cannot be tolerated because as a police
officer it is your job te fellow imstruction, Your
migconduct coupled with your past disciplinary history,
reference (g}, and the excessive period of time(77 daya
equaling 648 duty heurs) that vou have been on unsuthorized
absence, erodes my confidence in your abiliky to effectively
perfora police officer duties. Therefore, your continued
empleyment as a police officer is coptrary to the afficiency
of the service, warrants your removal, and no lesser zetion
would be sufficisnt to dster you from future misconduct.
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Subj: DECISION CORCERNING YOUR PROPOSED REMOVAL

I have aiso considered mitigating factors, such as your
length of service (3CD 4/09/2001), and your acceptable
performance record but find they do not warrant a lesser
penalty. As described in section 3 above, you bave refused
t¢ accept responsibility for your actions and you blame
others for your refusal to submit documentation to suppert
your absence. Therefore, I conclude that this proposed
action is warramted, supported by & preponderance of the
evidence, and will promote the sfficiency of the service.

5. You will be removed frem the Federal service effective §
May 03. Before separation. you must make arrangements with
your supervisor te pick up your belengings, if any. from the
worksite, and chackout through the security officss,

6. You may grieve this remcval in accordance with reference
(i) through the grievence procedure negotiated by NDW and
the Fraternal Order of the Police Lahor Committes Naval
District Washington (FOF) no later than fifteen {185}
calendar days from the effective fate of your removal, or
appeal to the MSPB, Lut not both. An appeal to MSPE may be
made by submitting enclosure (1} or information required by
enclosure {2} to the Merit Systems Protectien Board,
Washington, D.C. Regional Office, 1800 Diagonal Road, Sulite
205, Alexandria, VA 22314-2840. An appeal to MIPB must be
£iled no later than thirty {36) calendar days after the
effective date of this removal to be considered timely
£iled, Therefore, if you do nor submit an appeal within the
time set by statute, regqulation, or order of a judge; it
will be diesmissed as untimely filed unless a good reason for
the delay in shown. The judge will provide the party an
epportunity to show why the appeal should not be dismissed
as untimely.

7. Copies of applicable regulations se well as the official
case file are available to vou and/or your represcntative
throwgh the Labor-Management Relations Department, Human
Resources Office, Washington Navy Yard, 1411 Parsons Avenue,
8B, Building 181, Washington, D.C. 20374-5841. If you
roquire assistance or additiomel information., you may
consult with Jesaica Crawford, Labor-Employee Relatlions
Specialist, HRO-W, on (202) 433-51%8.

Copy :
Attorney of Regord
HRO-W
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MERIT SYSTEMS PROTECTION BOARD FORM 1851
Appeal Form—-Appeliant and Agency Information

Pleasa type or prind legitly. s T Nn. 3240000
T, Mama flast, first, rridgio )]

Walls, Jaffrey
2. pragont Adress (number and siron), ey, stsle, and Zip code)

Address: $901 Malichite Place

City, Srate, Zip Coda: Capitol Heights, Maryland, 20743, Uniled Slates of America

Telephons pumbsrs finciuds ara code) and E-Msil Address
You must notify the Boand in weling of any change in your tefephons DUTSErs) of el address whle your appes! is pending.

Hema: (301) 358-8078 Yok
Fax: Other: {301) B53.8713
E-mall Addresu: wallsjgw@hoimall.com Gther Phona Type: Mobllo
4 Do you wish 0 designate en indivisual or B ion i you in $hia ng befor: Bve Bosed? {You toay desigate o
represeniative ot any (ime. Howaver, the procaseing of your appeat will net aornafy be delayed because of any dificilty you may
Bave in olaining @ reoresentative.)
7 Yes 0w
5 Wisme and address of fhe agency thet mads the deisions ar fook the e2tion You ae Spaeaiing findude Buas o Ghisien, gtrest
Agency Mame: Depariment of the Navy
Bureau; Mavel District Washington
e 1044 N. Street, SE, Suite 200
City, Biate, Elp code: Washington, Disirct of Columbia, 20874, United Stales of Amerca
&. Your Federal employmant statis 5t the time of the decision 7. Type of appolstment f sncloablel
ar aclion you ere appealing:
o npett Excented
3 Temperary 7] Permanant [ Applicent i Compattve [ 8ES 0
3 rerm (I Retied [} Seasons! £ Postal serviee [ Otner
{7 Moae
E Your ccoupational seres, pesiion title, grade, and duly stalion @ the lims of the 5. Mey liias 1o vetgran’s prel i
decision or acfion you afe oppealiing (f apolicetiey Bee 51.5.C. 2908
L 3 Thie:
Cecypaiinnal Series: GEGU83 Fasfion Fife: Police Otfficer NOT APPLICABLE
Grade: L Buty SIROT posh Potomac Annek
w Lengin of G Servive if appli e Vimre you sernving a probationary or tdal period at the time of the

decision or action you ane appealing?

8 Years 1 Monts NOT APPLICABLE

Appesl Munher: 200973302 .
& Form
Submission Data: 117232000 11:50:38 PR & orr s
Confirmation Number. 22748
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AT PR

5 % MERIT SYSTEMS PROTECTION BOARD FORM 1851 _
] Appeal Form—-Appeliant and Ageney Information

Ploasa typs or print toxbly.

I-I‘FJ.WYwmybm:ugmwnmmbmlnmmm&mjmwmwwuhm:hnﬁmmmw
notify you when and whera i i3 10 be held. 1 you do ot wanta hearing, the Board will make is declsion on the basis of (he
subenission of the partles.

12 Do you want a Bearng? 7] Yos O

E-FWMMHmEMmemﬁbﬁeawwmdepwmmmmlam&m

halghe 3cept 3ervice of ol pleadings filed by other registersd E-Fiers and afl documents
mmmhmmhmmhmmunmmunwm‘ at the a-mal address you provided the
Board. if registered g3 on B ~Filer, ha'she may fils any pleading, or portion of # pleading by non-sh . The i
<853 withdraw hisfer registration 25 an e-fier of ey tme.

13. Do your wieh 1 fegieter tho appallant as en €-Fler in this aopeal?
7] Etect to E-le for eppafiant ] Becline to E-fle for appellam

4. { certify that alt of the statements mada In this form and afl stlached forms are brue, complete, and comectio i
the best of my knowledge and belief,

Hiatthew B, Estas, Appefiant’s Repr Date:

S WSPE Form 1351, Page 2 [6H4/2002)
Submisslon Date; {HZ3MR2008 14:50:30 PM & CFR Pares 1201, 1208, and 1208
Confirmation Number: 20748
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MERIT SYSTEMS PROTECTION BOARD FORM 185-5
Whistleblower Claims or Individual Right of Action (IRA) Appeal

Compiede this form end attach B 10 BSPB Form 1851 I stliver o1 the Folowing sRushans:

3 vwmnﬂqacﬁMmewﬁﬁmmnfuwmordaemmmywmnemmm
Fomsm«nswsmﬁmmwmmmmmwmmmmw.&c.mmm
5 C.FR. 1209.2(048).

Vou are filing an individual Right of Acthen (R appeal suthorizad by the s Act BHPA) shwr first filing
a complainl with e Ofifca of Specist Courtsel [0S} and exhausting the procedures of that office, See 5 US.C. 1214(a)(3],
1224, and Z302(LHE). end 5 C.ER 1200.28304),

Threstening, propesing, Usking, er net taking & personie! sction besed on whistiehicwing is ane of the twelve stetwtery
profihited parsonnel practicns set fordh at 5 U.5.0 2362(k). The Prohibited Personnal Practices atatuls, § 1.8.0. 2302, does NOT|
Epply to all personnel seflons or to il Federal employors. Plaase teviaw the definit of “p wction,” ™
pul?ﬁm,'and“agmcx’usu&c.zmmhnmmm;wmmmwﬁmmmmmmadm
whisleblewing are cavered by those definttions baface you enmplite and subsdt B Forrn.

Eth‘ia&InmmwwmwﬂémmmYdtcmpwﬁmfum 4851 amcd MSPB Form: 185-5, {Vou may
ais attach MEPE Form 1856 I vou mre requesting 3 sisy sndlor MSPE Form 1938 B you are designating o ropresentative )

in an iRA appeal, the Board wmﬁwﬂ?ﬁ-:lﬂn%&eamﬂh«w«eﬁmmﬁuﬁmm
«mmmmmummmazd&m nor may i consider any cleims cther than e cfaim that $o ection
of gacision was based on whistiehlewiy .

H you are requesting that the Board slay the action oy decision, siso piuta and altach MEPE Fonm 1858,

T

Son 5LFR 12008 andt 1202.6.
Fiease tyne or print fegly. ; QMB Mo, 34340089
Phncsummly'lniﬁmnhMmﬁﬁdhﬂﬁfunﬂﬂmﬁsﬂmﬂmﬂmmB’forﬁed’,?_:emﬂaﬁl)’hm’dc

i sppor] of your apped sler in M proceeding.

If you fled o compialnt with e Dfica of Bpecia! Counsel {05C) using Form 0SC-1 (B0} hedore filing this appeat, you snay sttach)
2 copy of Part 2, Reprisal for Whistisbiowing, of the DSC form together with aay shaet of sippl filad with OSC,
Bwill aiben She & g i guastions { theouh 4, fitech Fom 08¢

Name (ias!, frst, middle intial Walis, JeRrey

THE WHISTLEBLOWING DISCL ) - Answer quostions 3 and 2 of whethar this Is an IRA sppes] or 8 clatm
that en appesiable sgency sction or decision was based on ok g A e g disclosure is o disclosure of
! that you y beliave evi a violation of any law, nde, or Feg grosa mik g 8 gross

L For each disclosure you mads, provide B £ of the dlsclosure tmanth, duy, yeer] and summarize the disclosure below.

See Additiona! Disclosure for Rasponse,

Appeal tumbar. 200893602 WESPE Form 1855, Page 1 81neos)
Subrnission Datg: 1 URS2009 19:50:38 PR 5 CFR Ports 1207 and 1209
Confirmation Numbar, 22743
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MERIT SYSTEMS PROTECTION BOARD FORM 185-5
Whistleblower Claims or individual Right of Action {IRA) Appeal

Figzee dipe of print logibiy.

2 Meaamﬁﬁe.x‘daﬁoﬁaﬁéreadﬂmpmmmumsimremmmvmrnmrhcmstm § was made,

Eoe Additionai Disclosure for Response.

THEAGENWPERBWELAGWGRDEBW-Ammrmmwsmgarﬂmdmﬁmuﬂlsmm:pmﬂenﬂlm
that o1 pppestable agancy action or decisien was based on wh 5. Answer Fone 4 and SONLY this la an [RA

a Pravide & ehrenolegy of facts conterning the agsney action or decision that you daim wes based on whistieblowing end explan wiy

Ben Continuetion Sheat for Response.

L tdeatify the sgency action or dacision that you ciaim was bosed onwhistieblosing fee § U.8.6. 2303¢a) lor covered personaal actions)
and prewiddn the date (month, 8y, year) of the adtion or deien. fArach any dacislon letter, andfo BF-E0 that vou recelved i1

On 0SM03/2009 Appeliant was removed from federal servios by the Commander Merritt for alieged

Unsuthorized E: Ab Appeliant believes this was merely a prelext for Appefiant's whistieblewing.
Bate: G5/0%/2000
Ehotk the appropriate box balow 1o incicate whether iha acion er Secision was:

{3 Threatened O Propesed Taken 3 Mot Token

5. Wihsat achign woud yeu Tke tha Board 1o Lake it Hus case fLe., what remady are you dsking fxf?

See Continuation Sheet for Response.

Appenl Mumber. 200903902 MEPB Form 1856, Page 2 { s/vao0s)
Submission Date: 19/23/2009 171:52:38 #1 SCPR Paris 1200 and 1208
Confimeation Number 23743
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. 3 MERIT SYSTEMS PROTECTION BOARD FORM 185-5
Whistleblower Clalme or Individual Right of Action {IRA) Appeal

Eroasa type o print legidly.
FIING WITH OFFICE OF SPECIAL COUNSEL, {98C) » Answar guestisns § {hrough 8 ONLY #f you provioesly sought comective setion =
from the OSC eenceming the same disslosune(s) and the same agency persnsal actlon or declshon thiet e described bn your

answers o guestions 1 through 4, # this is an IRA appead you MUST exhaust OSC procedures before you mey 956 an eppest with the -
Bowrd,

. Peovide the dote Sat you filsd your request o the 0Flss of Spasial Caunse] far caractive action fmonth, doy. yesr).

0&/28/2009

¥ Have you secsbead wiitden potics of your gkt 1o B this appeatfro the HSC?

Yes 3 Ne

REQUEST FOR CONSEQUENTIAL DAMASES

8. Aveyou sting an award of quential darmages in ih your ehistieblower dgim? See § CF.R. 1207 3026,

& Yoo 0 Ne

STAY REQUEST - If you pre requesting that the Board 5TAY the gty 2ction of decision that i the sublect of your
whisUablower appeal, complete and attach MSPR form £95-6. 1 you ALRBADY requested 2 sty from the Boatd in nonnection

§. Pioaso provide the date {month, day, yeer} you filed your stay request:
NOT APPLICABLE

0. Provide the location of the MSFB ofine where you fled your request.

NOT APPLICABLE

71, Has there boen a decislon of vour slay fquost?

NOT APPLICABLE

Hppeal Number: 200303902 $95F8 Form 185-5, Page 8 { &rtr2002)
Submission Date: $UZIFE08 11:50:30 F1 5CFR Parts 1291 and 1208
Confirmation Mumbes 22748
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MERIT SYSTEMS PROTECTION BOARD FORM 185.5
Whistieblower Ciaims or individual Right of Actien {IRA)} Appeal

AAR

Additionat Blsclosure

" Fot each disclosure you rmade, provide the dste of he disclesag (realh, doy, yasd and syrmmariza the dissiess below.
Date: Qer2008

S?afﬁlulﬂmFﬁﬂdm.andE}am}mingMMY.AW@MMEM&O&GN&N?PMNWQWW-
Nemth mwa:(usm;.wmmw&wes.mnmmenm,mmmmmmmm
(e hours 1o eceive edditional overtime. Appeiliant disclosed s informalion bacause ha bofiaved 2 to be an abuse of
ntﬂmfi&vasmlasugmsaMWMMaMpeﬂzmmmﬂwpeMsersnﬂsmmswﬁngumnMﬁmaMtw
wotked and elaiming that they perticipated In triring wihich they did not actually comiele ol in ordier 1 recieve sddiional
evertime payments. Appeliant dissiosed this fired 0g Colone! Graves orally In the Foll of 2008 and inter in the Bummer of
2007 in the form of 2 writlen grievance, Appsliant alko alleged in e grevance that Colonel Graves knew of this practios
andmmﬁﬁthlhegmsaw&s&eeﬂund:mﬁs&mﬁam. On&cnal@ramre‘&iﬁdmhwﬁﬂgmuaﬂmm
discfosure. Appeliant later disclosed this Information to Commander Beot? Merrit, Commanding Officer MSA-NP, as well 25
several Federal Agencics inciuding Department of Defense Office of Inspedior Genaral.

a

2. Provids the name, iitls, and office address of tha parsan £ whem pach di in your answer o guestion 1 was mada.
Nama: Colonal Larry Graves
Tite: Chlef of Pofce NSA-NP
Address:

1411 Parsons Avenus, SE Sulle 100
City, State, Zip Codo:  Washington, DC, 20374, United Slales of America

Appeal Numbar: 2008639062 BESPH Form 185-5 Addilionat Discloms
Subimieslon Date: 142372008 44:50:38 P& Page s
Canfiemation Nurmber: 22748
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MERIT SYSTEMS PROTECTION BOARD FORM 185-5
Whistieblower Claime or individual Right of Action (IRA) Appeal

Additional Disclosurs

For each daclosire you made, papwide the date of the disclesur [month, day, yesr and summarize e CHE0suTe below.
Dater SRAN007

inthe Fﬁn!%mmmm Appellant disclosad to Celonal Larry Graves, Chied of Police NSANP, that certain
appeared lo bo receiving large b whils tralning requests were being denied for oficers due o olteged

i&d«cﬂmﬂs Wmmmmmmmmm@mmamummmmmm

" matter. Appaliant edbrmitied this in writing In $he form of a witlen grievance o Seplember 12, 2007, i Colone! (raves.

mmmwmmemmnmmﬁmm iiand also lates disclosed this the
b o G Scott Merltl, Commanding Officer NIA-NP, ardDepenyﬁwncﬁatTmy!—ﬂgh.mpw

Director NSA-NP. Appeliant elso distiosed Dis to several Federal Agendies including tho DOD/OIG in August, 2007,

=

2. Provide the name, Hite, and office adoress of the person to whom sach ditsiasure Saseribed I your Bngwer T quastion 1 wss mads.

Warne: Colens! Lery Graves
Tite: Chief of Potice NSA-NP
A 1411 Pareans Avenua, SE, Sulte 100
iy, State, Zip Oode:  Washington, DS, 20574, United Stales of America
Aapeal Nurmber, 208503902 WEPB Form 195-8 Addtionat Diaclosars
Sctmission Date: 112372009 14:60:38 PM PageZ

Confirnation Mumber: 28748
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MERIT SYSTEMS PROYVECTION BOARD FORM 185-5
Whistleblower Claims or Individuat Right of Action {iRA} Appeal

Additionat Disclosure

=

Z.

" For sath disclesuns you made, provide the dste of e desiosure fwanth. day. yeart and summarize the dscicsure below,
Date: 082056

mmmmwm.mmmwmr,wmmmwnwmmmsmmmy-
N&%&M\mmﬂﬁawLmemm.bmmﬂ?sndhmfmg.mmdnmnmmmmm
their howrs %0 reseive additions! avertime. AppeSant di d this i B he b d % be an sbuse of
authonily @5 well 88 3 pross waste of fmds. Appal Vit  super mseD g the amourt of ime thal ey
worked and dlaiming that thay parfisipated in training which thay did not actuslly completn it In order o recieve additional

rti . A disciosed this first fo Calons! Grarees orally In the Fall of 2008 and later in the Summer of
2007 In the foren of & witten grievance. Appeliant afso sflaged in the grievance that Colone? Graves knew of this practics
andwasmmpﬁcﬂhdwmsmﬂﬁofhﬁmdaﬂmem!mﬂy. Cakune! Graves refused o investigate or st on the
disclosure. wmmmmmmmwm&mmmm@mmw,uMm
several Federal Agencles including Densriment of Defense Office of Inspecior Ganarst,

Frovide the name, lie, and office adéress of tha persen to whom each ¢ vour answer §o question 1 was made.
Nams: Commander Scolt Meritt

Tige: Commanding Officer NBA-NP

Address:

1411 Parsons Avenue, SE, Suile 129
Sy, State, Zip Cade:  Washinglon, DO, 20374, United States of America

Argesi Humber, 200003502 WSPH Foan 155.5 Additer isdiosae
Subrission Deter 142372009 $1:50:38 PR Page 3
Confrmation Fumber: 22743
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MERIT SYSTEMS PROTECTION BOARD FORM 1855
Whistleblower Claims or Individual Right of Action {IRA} Appeal

Additlonal Disclosure

i Far each distlosure you maso, provids the date of the disclosurs Imonth, day, year} end surmmarizs B Gisclosure Selow.
Date: 6312008

mumyaﬂwm,m@aaﬁw.wammmmm@iuwcmmmmw&ww.mm
sxzpnnﬁsarsuppe:amhtsemoeivhwhmebmnmwmemmmMswyewmmeﬁmmmmw
fack of funds. Appeliant bel) this to gross wasle of funds and asked Golone Graves 1o investigate the
matter. Gelonal Graves refused snd informed Appeliant that it was nome of s businass. Agp also igter disclosed
{hls fhe #va boruses o Co Seolt Merdl, Commanding Officer NSA-NP, and Beputy Diruclor ‘froy High,
Deputy Director NGA-NP. Appellant aiso disciosed this to severa Feders! Agancies infuding the BODIOIG in fugust,
2807,

2. Provide the name, ithe, &nd Offico address of the person to whem earch disclomre descrited in your enswer to question 1 was made.
Name: Commander Scolt et
Titio: Commanding Officer NSA-NP

e 1441 Parsans Avenus, SE, Sults 100
Gity, Stata, Zp Code:  Washington, DC, 20374, United Staies of America

Appeal Humbey, 200903302 FESPE Form 185-8 Additionat Disclosurs
Submission Date: 11232009 11:50:38 P11 Pagad
Cenfimmation Nurmber: 22748
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MERIT SYSTEMS PROTECTION BOARD FORM 185-5
Whistleblower Claims or individual Right of Action (IRA) Appeal

Additional Disclosure

%+ for aech dissiossre you mads, provids B Gaie cf e disclosirs frorth, day, year) and murmmarnz e disciossre below
Pate: $2NP008

Appeliant disciosed to Colons] Lerry Graves that cerlain visors were engaging inh % ol Appelent due to 8
tawsuil that Appeflant hiad fled against them In Prince Geerges County Court in Mandend, as well as i perceived

for prior protected ihat Appelisnt biod mode. Appeilant believed inal e herssment conslitutad mot
anly & shrse of authority tu! & vielation of law, sule or repuiation. Appetant nolifad Colonel Graves in writing that the
supervisors, were engaging b b of the Appeliant whis he was on leave dus to & work relsted injury by
informing ethers fat they would eetaliate against Bim when ke retumed tn duty. Appeliant requested a feave of absenca
ot of fiear of retufintion, following the threals of i witich he bel an abuse of suthodity on the par
of his supanisors, Calonal Graves did nel take any action in fegards 1o this complalnt end refused % grant any leave ef
ebsence. Colonel Braves inter proposed Appeliant™s removal due to afieged excessha absences resuling from
Appefiant’s injury and a death in Appelian®s famliy.

-

2. Provide the name. e, and office wddruss of the persan ta whom caglh distioatne deesribed i your enswet 1 question § was mads.

Hame: Colcnel Lamy Graves
Title; Chisf of Police, NSA-NP
e 1411 Parsons Avenue, SE, Suita 108
Ty, Sele, 2p Cods:  Washinglon, DC, 20374, Usited Stales of Amesrica
' Appesl Nomber, 200803502 MSRE Form 185 5 Addlionat Disclocurs
Submission Date: 112372008 19:50:38 P Fage s

Sonfirmation Mumbser: 22743
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Addlitions! Disclosure

1'Fﬂreammemmmieamﬁmﬁm“ fosure fnanth, day. yeat) and the halow.
Data: Bar12r2009

Appetan disclosed o 0 g Soolt Mamig, O ding Officer NSA-NP, thal he befieved that his supervisors,
znck;réiﬁgceeom*Gra-ms.uemunga@aghh&rasamsﬂzmrelaﬁaﬁmsmhimw%whemmmmtumun
chsly ingury. Appeilant informed G dar Meritl that his supervisons had expressed an bntention to motatisle against hisy
upon his relumn from keave. mmuﬁem&mnmmmbytﬂswewmmunmdmm&auﬁnvqaﬁ
a viglation of law, rus or reguiation. Commender Meritt did nat tete any sction in regands % this complaist, Commeander
Mkb&mmmﬁam%mmmmzmwﬂegwmmammdtmbtﬁeﬁwmdnmm
duly.

3

2. Provige the asme, tite, 89d ofies adress of the person 1 whom each distiosire described in your answer to question 1 was made.
Kame: Commander Scoft Mermith

Tile: Cammanding Officer NSA-NP
Ao 1411 Parsons Avenue, BE, Suile 100
City, Svate, Z2ip Code:  Washington, DC, 20374, United Slates of America
Bppes] Number 200803302 MEPE Fom 1865 Addiionsl Disclosure.
Submission Date: 11723/2008 11:50:38 PM Paye b

Confimation Number: 22748
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MERIT SYSTEMS PROTECTION BOARD FORM 485.5
Whistieblower Claims or Individual Right of Action (IRA) Appeal

Additional Disclosure

LE

n

2

For each dsclosure yiu mode, pravida the dalo of the distiosure (month, day, year} end Summarize he discosirs below,
Pate: GaMeneeeT

Appatiant sani a letter to the Sommandant, Naval District Washington, on January 12, 007, in regards o percaived
mtsmmuymmomszmmpmmmzmmsmmmmmmmmw
managament. In this letter, Appeliant diacloses that during an investigstion he was ordeved by his supervisors to sign &
statement that kad been sitered. Appefiant refused 10 sign the statement and was held against his wil for approxdimately
#ix howrs. Wmmmmmmnﬁmmmﬁmmmwmmuwm Appetiant
mmmmmmmmmmmwmsammwmmmammmmm
Seatt Merilt, which are the offidals who later propesad and approved Appofiant™s remaval from the Agency.

Provide the neme, B0k, and office address of the persen lo whom esch dlsclosurs described In your ancwer o quastion 1 was made.

Kama: Rear Agmiral Palrick J. Lorge
Title: Commandant Navai Distriot Washington
et 1411 Parsans Avenue, SE, Suits 100
Oy, Stats, Zip Cods:  Washinglen Navy Yard, DC, 20374, United Siates of America
Appal Mumber: 200903802 WSPB Form. 185-8 Addifions! Dindlasurs
Subrission Date: 1123/2008 11:50:38 P Page 7

Cenfirmation Number. 23745
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Merit Systems Protection Board Form 185-5
Whistiebiower Clalms or Individual Right of Actlon (IRA) Appeal

Continuation Sheet

3. Provide a chvonalegy of &cts concarting the agency acton o declsion that you claim was based on whistioblowing and
oxpisin why you believe that B was based on whisbeblowing.

: by
ﬁgmrghmmiagMmmmyaﬁmﬂgumﬁng.mmm-a{mamfmmwmswamwss
weﬂansﬁemoﬁmnﬂiwsmwhmwlhemebmm‘mmwmesmvmmammmtmm
fmndaMn.gmmmsmwmmwwwmen@mfmwnw.comuaesmmm
NaizhermmmmmmmGzaveswermuwacﬁwhwmmmsmwm
i 2007, Appefiant atsc somplained 1o Colona! Graves end © der Merritl that supesvi fving excessive and
mwmsmﬂmmm.ﬁppﬁmmeﬁemmmmsmmm.mwwmmﬂ
ddmﬂhamW&hhﬁnﬂg}#m.zwjﬁsmmnmmehefaﬁﬁmaakmmhamw
supesvisor who roceived & $28,000 bonus. A befieved this i an abuse of suthority and a gross waste of kunds
waskedmuewms%gamw&a&mcy.Mpem-wbrniﬂsdawriﬁwgﬁevmzocmwmanmIscuem

Z mwmmmmmmmmm, MCIS, and DO In 2007 regarding these lssues. ft ks belleved that Gy,
Mmﬂ:mn!ﬁd.ﬁravmhewoﬂm%d&sﬁuswemﬂmewand.mammwmmmﬂyam
ummmmwm&msag&nslkpmﬁmhM&eM?.m_rek?:wmzﬁy.mgm eventually eontriteted
H:Gu!.Gmummmawmﬁbﬁmﬁemﬁ%mnww:orummmmhfmaandwenmﬂy
contribmted 1o Appelant's semoval by Cindr. Meril,
A@pﬁamemmmmMnMSwwmMﬁd.@avssxsammmﬁngmamusgﬁcwmmm
mmd@mamwmmmﬁammwmams.mmmmmwwmmnuewm.
2008, stating Ut he was facing harassment from supervisors and that he hed loamed that bis supervisors intended to refalizte
e—:mmwmmmdﬂwmwwmwm&ﬁmm(ﬁmmmmamm&amwmm
raised ihe issue of harsasmen! snd retafintion to Cmdr, Merl to no zval.
%nNmnbar.m,Appeasmamnbdmumrm&ﬂyhhxyblﬁknaeamwssfmwdwmehmasamsuh.
mmmm&wmmdu@mhmutam.duetammmmmmmaawmmw
hpmﬁemummwmmﬁmhswﬂmsWmmmmw.%mrMWWmMuhm

Appetiant bafioves it the real cause of his remuovel was hat Col Gmmsm.mm'mﬁdmmmm%
various complaints and grisvans ining disck - Appailant asa befieves that Crdr. Merritt and Col
Graves parceived him to be & whistieblower and this dirsdily sontdbited In his ramovel,

Appenl Number: 283003002 MSPS Porm 185-5 Continuation Sheet
Bubmission Date:  $HIWECOS 14:80:28 Pat Page 1
Carfrmation Humbor 22748
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*‘ ’l 1 Merit Systems Protection Board Form 185-5
& 3 Whistleblower Clalms or Individual Right of Action (IRA) Appeal
e

Continuation Sheet

§.Whaise§@ﬂmu5d-yméikemeanwnlekehmmﬂa.,mmmmamwuaﬂm&ﬂ?

x@e%;ﬂ ngi‘-s {1 tg:sg?merl, ] :‘emrﬂ u!hb:;d: pay, leave, and othor kst employment benefils plus interest since the
Midval's effectve , (3) paymont of altomey 188! from this aelion, and (4} removal of the termination end
reizled documentetion from Agency persennst filag, e o —

Appedl Nomber: 200803803 WSPE Form 193-S Continuation Sheet
Submisslon Dale: 1 4232008 11:50:28 PM Page 1
Conlimnation Nurber: 22748
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MERIT SYSTEMS PROTECTION BOARD FORM 185-9
Deslgnation of Representative Form

A ke helps 2ad s & perty in tie preparation,
p:esmmn or defence of e case. The reprasentafive sppears
with, or B, e porly 8t headngs, sellement discussions,
telecarferences, or ofser s before e Board The
repiesentative does oot hewe o bz en glemey, You mey
Eroteed withbu! @ tepreseriative end mepresent yourssll You
msy use s foan (o derignats an organizetien o7 & peron who
mmmmmmpmmwmmw B
you do d to (8 out fhis
mmmwaﬁwmmmmws
COFR 120154} By designating & representative, you agres o
alicw the Board o give your reprosentive & informeBon
conceming e gppenl.

The addinss g mamber of the ® Pt
uw»mwm&mmmmmw
e tive, Any ek of thle designation must

Ba seat in writing to the MSPE offic handiing the cass
and to the other party.

¥ you fle this designation WITH your appeal, the Bosnd
wili send & copy of the designztien, along with a copy of
your apgual, 10 the sEher parly. i you file this designation
AFTER you have fled your eppasl, you KUST send a copy
%o the sther party sad you BIUST send proof to the Beard
that you have sent & copy to the other party.

Fisase typo or pril legibly.

OMB No. 31240008

HAME AND ADDRESS OF APPELLANT:
"1 hereby designate _Estes, Matihew, D.

GESIGHATION: The ndividusl or coganization named below & herehy dasignatad b repressnt:

this appesal. | understand thatmy rege 15 sugt

my representative the suthorily to settie tis appeal on my behatl. |
asttiement euthorily must be fed in writing with the Board.”

o serve as my representativa during the course of
10 act on my behali. in eddion, | specificaily delegate to
that any on ihis

Representative’s address fumber and syeet, oy, State and Zp Riepresenalive’s tgiephone nusbers {include aras coda]
Address: Dfice: {202) 955-1100

1990 i, Street, N, fa (202) 955-1404

y Other:
. Stata, e . .
Sy, Zp  \Washington, District of Colurmbia, From Type:
ﬂewasamm s
emgloyer nome: By & Beny. PLUC Eemail Address:  mestes@worklaws.com
Representatve’s Entity Type: Private Attlornay
Barvice Method fer Representative
{7 Erectronic Fisg 7] S Postal Meit
Jefirey Wals
Appetiant's Signature Oate

Plopse send this form with your appeal B you ase designating a representative. o you do so after you have filed your appesl,
send Bils form to fhe Board office where your appeal ks pending, and provide & copy to e other party. Seoard mguiations
requite that 53 coples of vour compinicstions with the Board after an appaal has been filed be served on the other party.

Appeal Number, 290993902
MSPB Form 185-8 {200z}
Submission Date: 192372003 11:50:38 PM % OFR Peris 1201, 4208, and 1208

Confimnation Nurther: 22748
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e-Appeal Attachment Transmitial

{Aopeal Number: 2060333902
Appotian Hame: #r. Jeffrey Walia
Agency Hama: Begartment of e Havy

Flezsa cheek the box for eash documant inclided with this Wansmittal

g ' MHame of AHachenent jAstachment Processing Status Fiie Mame/Datlvery Bathod
I~ [Ageocy Decision Letier Upload with e-Appeal iWells, JefreyDECISION LETTER pot
[" |Whisflelowing, OSC Nolice, Rightto  |Upioad wint e-Appeal YAWalls, Jefrer\700000 18 Docination |
Appeal (1855, R6) Letter from OBC.pdl
P2 |Desigrstion of Represeniative Forn  |Submit in paper form (il o o [Fam
ciher melhody
[~ |EF-50, Notification of Personne! Acfior Diocumant not avaliable o pot NA
iepplicable e

2 copies must be submitted of 21 documents submittad in hardoopy.
Bend documents o be submitiad in paper form o
Washinglan 0C Regiona! Office
1800 Disgonal Road Sulte 205
Mexandsa, Virginka 222142840
Unlted Siates of Amerdca

Phone: (708) 7
Faw: (703} 766-7112

Appezitumber: 200503802 Attachment Tranamitial Sheet
Bubmiseion Date:  § U200 41:50:50 PR Paga t
Corfirmation Number: 22748
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UNITED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOARD
WASHINGTON REGIONAL OFFICE

JEFFREY WALLS, BOCKET NUMBER
Appeliant, DC-0752-10-6162-1-1
v.
DEPARTMENT OF THE NAVY, DATE: January 5, 2010
Ageney.

Matthew . Esies, Esquire, Berry & Berry, Washinglen, D.C., for the
sppeliant,

Brad C. liendricks, Washington, D.C., for the agency.

BEFORE
Raphael Ben-Ami
Adminisientive Judge

INITIAL DECISION

The appellant timely appealed his removal. For the following ressons, the
appeal is DISMISSED WITHOUT PREJUDICE.

The agency by motion dated Decomber 30, 2009, requested thet 1 dismiss
this appeal without prejudice because the appelant currently has pending in the
United States District Court for the District of Columbia s case in which he
atleges that he was removed in retaliation for whistieblewing, a claim which he
also raises in connection with the instant appeal. See Appeal File, Tab 13, The
agency coniends that it “should not be required to litigate the same dispute at the
same time in two different forums.” fd. | spoke with the parties’ representatives
by phone on Januery 4, 2010, and they apreed that it would comserve the

“DEFENDANT'S'

b 9% |
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resources of the parties to stay the Board's proceedings pending development and
polential resolution of the case in court.

There are ne Board regulations specifically governing the dismissal of an
appeal without prejudice. See Zell v, Department of the drmy, 57 M.B.P.R. 86, 87
{1993}, It is well sowtied that dismissal of an appeal without prejudice iz a
procedural option that is committed to the sound diserction of the administrative
iudge. See Gldwani v. Department of Veterans Affairs, 74 M.S.P.R, 509, 511
{1997}

A favorable decision by the district court on the appetiant’s complaint may
obviate the need for him to proceed with the instant appeal. Consequently, in the
Intereste af f2imess and judicial ceonomy, 1 have determined that the sgency’s
unopposed roquest has merif, and that the instant appeal should be dismissed
without prejudice to the appeliant's right to refile. Aecordingly, the sppeliant
may refile his nppeal no sooner than 36 days from the date of the instant decision
{which date eppears at the top of page 1 of this decision, below the decket
number and to the right of the case caption) and in no event Jater than May 5,
2010, Any documents already submitted in this appeal should not be resubmitted
with the refiled appeal,

DECISION

The appeal is DISMISSED WITHOUT PREJUDICE to the appelinat’s right

ta refile as set forth above,

FOR THE BOARD: i IS
Raphael Ben-Ami
Administrative Judge
NOTICE TGO APPELLART
This initial decision will become Fral on February 9, 2018, unless a

petitien for review is filed by that date or the Board reopens the case on its own
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motion. This Is an {mportant date because it iz usually the last day on which you
can file a petition for review with the Board. However, if you prove that vou
received this initial decision more than 5 days after the date of issuance, you may
file o petition for review within 30 days after the date you actually receive the
inftial decision. You must establisk the date on whick you received it. The date
on which fhe initial decision becomes final also contrels when you can file a
petition for review with the Court of Appeals for the Federal Cirewit. The
paragraphs that follow tell you hew and when to file with the Beard or the federal
eourl. These instructions are important because if you wish to file 2 pelition, you
must file it within the proper time period.

BOARD REVIEW
You may request Board review of this initial decision by filing a petition
for review. Your petition, with supporting evidence and argument, must be filed
with:

The Clerk of the Board
Berit Systems Protection Board
1615 M Sireet, NW.
Washington, DC 20419

A petition for review may be filed by mail, facsimile (fax}), persomal or
commercial delivery, or clectronic filing. A petition for review submitted by
electroric filing must comply with the requirements of 5 C.F.R. § 1201.14, and
may ouly be accomplished at the Board's eo-Appeal website
{Bttps:ife-eppeal. msph.gov).

If you file & petition for revicw, the Board will obtain the record in your
case from the administrative judge and you should not submit snything to the
Board that {5 already part of the record. Your petition must be filed with the
Clerk of the Board no later then the date this initial decision becomes final, or if
this initial decision is received by you more than § days afier the date of issuance,

30 days after the date you actually receive the initial decision. If you claim that
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4

you received this declsion more then § days sfier Uis issuance, veu have the
burden to prove to the Beard the date of receipt. You gy meet your burden by
filing evidence and argument, sworn or under penalty of perjury {see 5 C.F.R.
Part 1281, Appendin 4) to support your elaim. The date of filing by mail is
determined by the postmark date. The date of filing by electronic filing is the
date of submission, The date of fiting by personal delivery is the date on which
the Board receives the document. The date of filing by eommercial delivery is
the date the document was delivered to the commercial delivery service. Your
petition may be rejected and returned 16 you if you fail fo pravide a statement of
hew you served your petition on the other party. See 5§ C.F.R. § 1200.4(3).

JUDICIAL REVIEW

If you are dissatisfied with the Bosrd's final decision, yeu may file a

petition with:
The United States Court of Appesls
for the Federal Circuit

717 Madison Place, NW,

Washington, DC 20439
You may not file your petition with the court before thls decision becomes final.
To be timely, your petition must be peceived by the court no leter than 60
calendar days afier the date this initial decision becomes final,

If you need further information about your right to zppes! this decision to
courl, you should refer to the federal law that gives you this right. Ii is found in
Title 5 of the United States Code, section 7703 (5 U.S.C. § 7703). You may read
this law, as well as review the Board’s regulations and other related material, at

oor wehbsite, hitm#www.mspb gov., Additiens! information is available at the
court's website, www.cafouscourig.goy. OF particular relevance is the court's
"Guide for Pro Se Petitioners and Appelants,” which is contained within the

court's Rules of Practice, and Forms 5, §, and 11,
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NOTICE TO AGENCY/INTERVENOR
The agency or intervenor may file a petition for review of this initial
decision in sccordance with the Board's regulations,
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i ek CA T

DEPARTMENT OF THE NAVY
NAVAL aFficE oFf EEQ COMPLAINTS MANAGEMENT
AND ADJUDIGATION
814 sICAAD STREET 5E SUITE 100
WASHINGTON NAVY YARD, D .C. 20814-5372

Mx. Jeffrey Walls “AY 5 2000
§301 Malichite Place :
Capital Helghtm, MD 20743

Re: DON No. 0%-61139-02126

Dear Mr. Halls:

: Thim ia the Department of the WNavy's final decision on your
Egual #eployment Opportunity (ER0)} complaint filed August 5,
2¢09. At the time of the actions giving rise to your complaint,
you were employed ag a Police Officer, GS-0083-06, with the
Maval Bugpport Aactivity, North Fotomac, Washington, . DC
{Retivity) . ’

(Eou  claimed diseriminstion on  the basis of physical
digabllity (knee and back injuries}, when, on May 9, 2009, you
were removed fxom the Federal servics.

; The Department of Defense, Investigations and Resolurian
Divieion investigated yoiur complaint. You were provided a copy
of tha Investigative Filae, Your removal claim constitutes =
“mixed cage” which is an agency action that ia appenalable ta the
Merlt Systems Protection Boaxd (MBFRRE). Accordingly, your
complaint was reviewed in this 0Office for a final agency
decigion, whick will include asppeal righte te ME8PB. 28 C.F.R. §
1614.302 (33 (2] ‘and (3}, The complaint was redeived in this
Office on March 23, 2010,

The <ase rogord concezming your oomplaint has been
carefully reviewed. It is the decimion of this Office that you
were not digorimipated against as alleged. The rationale foxr
this degipion is set forth in enclosure (1), "Analysias of the
Ccage . ® Zince you Aare not a pravailing parxty, yow #re not
entitled to payment of attorney's fees, costs, or compensatory

8. No corregtive action, pursuant to 28 C.F.R. §
1614.801, is required.

This is the Final pecigion of the Dapartment of the Havy on
your allegation of discrimination. IF you are diesatisfied with
this decision, vou have the following eppeal rights:

£0°d GL48 BiL €04 OZZNAYOS MY 20:00 0102-11-NRP
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- in accordance with 28 C.F.R. § 1614.302(d), vou may file a
YWotice of Appeal with the Merit Syeteme Drotection Bosrd at any

. tiwe wp te thirty (30] calendar days after receipt of this

décision. The Netice of Appeal should be addressed to:

Regional Director

Merit Byetems Frotectiom Board
180¢ plagonal Road

Suits 365

Alexandria, VA 22314-2840

_ As an alternstive, you way file an appeal alectronically.
visiz the MSPR website at wyw.mepb . 30v and follow the link to e-

| hppeal.

At the game time you provide information to the Meric
Bystems Protection Board, you MUST send a copy of the submission
to this Office. Such notice ghould be addressed to:

Department of the Navy

NMaval office of BEC Complainta Management
and Adjudication

614 Sicard Streat 5.B., Suite 100

Washington NMavy Yard, DC 20374-5072

Service upon the Department of the Navy of any statement or
brief inm support of your appeal is mandatory. In ox attached to
the appeal to the Merit Systems Protection Beavd, you must

‘oertify ‘the datc and methad by which service was made on this

zecedved by the Merit Systems Protoction Board.

offica. :
: M.'appeal shall be deemed filed on the day it ism

tmarked, or, in t absence of pootmacsk, on She Adete it in
— : 2 o : A copy of the

Meric Bystems Protecticn EBoard Appeal Form 185 iz enclosad.

YOUR RIGHT TQ GO TC FEDERRAL COURT

In accordance with 29 C.F.R. § 1614.310, you wmay f£file =
wivil action in an appropriate U.5. Distyist Court:

‘a. within thirty (30) calendar days of reeez'.p.t of this
decimion unless an appeal 18 filed with the Merit Systems
Protection Board in accordance with the procedures above; or

0LL8 Bit £0L OT2M1A¥DS W8 £1:01 0102-11-NaF
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o . within thirty (30) cslendar daye of receipt of notice
of the final decision or action taken by the Merit Systems
Prptection Boerd, if you do not  file a petition for
copeideration with the Egual Employment Opportunity comina.ion;
- -

o, within thirty (30} calendar days of receiptr of notica
that the Equal Ewployrent Opportunity Commission has determined
not to congider the decision of the Merit Systems Protection

. Bﬁarch or

. a. within thizcy (36) calsndsr days of receipt of notice
that the Egual Bmployment Opportunity Commission concurs in the
decislon of the Merii Systems Protection Board; or

e. if the Equel Employment Oppertunity Commiseion issues a
decision different from the decision of tha Merit GSystems
Proteetion Board, within thirty (30) calenday days of receipt of
tke notlce that the Merit Systems Protection Bosrd concurs in
and adopts in whole the decision of the BEqual Suployment
Opportunity Commission: ox
' £. If the Mexit Systems Protection Board does not concur

with the decision ©f the Bqual Employment Opportunity Commission
. apd preaffirme divs initial decision or zeaffirms its initial
decision with a revision, within thirty (30} calendar days of
receipt of notice of the decision of the Special Pamel; or

5- " after 120 calendar daye from the date of filing a
. toxrmal complainc if there is no final action or appeal to the
Mérit Bystems Protection Board: or

z h. atcer 130 calendar days from the date of filing an
appaal with the Merit Systems Protectien Board if the Merit
. Bystems Protection Hoard has not yst made a decision; or

i. after 180 calendar days from the date of filimg a
petition for cansideration with the Bgual Employment Opportunity
Commimeion, if theare 3is no decigion by the Commiselon,
reconsideration decision by the Merit Systams Preotection Board,

or decieion by the Special Panel.

. H _Peclm. Daadline for Age Discrimination Buits. As to
any ‘¢lnim based on the Age Discrimipation in Employment Act of
1967 (29 U.S8.C. 633a), not only must you files suit withiu ninety
{90} days of receipt of thim decision, you MAY only have SIX
VvEARE FROM THEE DATE OF THE ALLEGED DISCRIMINATION TO ¥ILE

50 'd 0Li8 6lE ECL OZINAYQS WY £1:00 0fog-LI-NOf
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5 allegations of age discrimination in a lawsuit. 8se Lebman v.
. Mpkohian, 453 U.S. 156 {1981); 29 U.S.C. 633a(f); and 28 U.8.C.

o a4, Filing an appeal to the Commispion will not stop that
 time from running. If the time limit is ciose to expiring, you-

=« ahbuld consider whether or not you wish to file a civil suit.
¥ou way be barred from f£iling such a suit, should you aliow the
time limit to expire, even if you have an appeal in proceas with
the Commigsion.

kK. Who is the Propex Defendant. If you file a lawsuit.
: You muat pue the Secretary of the Navy by nema sand title.
| Premently, the proper defendant im, “Ray Mabus, Secretary of tha
| Mawy, " Failure to list Mr. Mabus’s name and his vitle may
" rasult in the dismissal of your ¢ase. Rule 25 (d} (2}, Federal
Rules of Civil Procedure. Do not sue your supervisor, your
©unit, your base commanders, or the Dapartment. of the Navy.

¥OUR Rrewr To cotmsEp

L. If you choose to file & lawsuwit and you do not have an
sftorney or are unable to cbtain ons, you may request the court
te help vou locate an attormey to represent you. The olerk's

= offige of the nearest U,.S. District Court im the best placa to
contact in order to find out if the court can help you locate an
attorney. If you camnot afford an atvevney, the clerk's office
L will explain how you way 7request rthe court to appoint an
attoxney to represent yeu witheout payment of any fees or sosts.
If you meed this kind of help, vou should coatact the court as
goon as possible. YOUR DEADLINE TO FILE HUIT WILL NOT BE. TOLLED
WHILE YOO ATTEMPT TO QET AN ATTORNEY. IF ¥0U ARE SCING TO FILE
© A LAMSUTT, YOU MUST DO S0 WITHIN THE RPPROPRIATE TIME LITMIT WITHK

OR_WITHOUT AN ATTORNEY.
E ; Egyf,; 5&«;1«3
JAMIE KAJO

Director
Enclosurea:
{1} Analyeis of the Case
Ez;’ | ¥S¥B Rppeal Form 185

4
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© Copy to: (w/o encl. (2})
Depmrtmenc of the Navy
. Hulman Rescurces Office-Washington
o/o EEO Office
© 1411 Parmons Avenue, SE, Suite 300
- Waghington Navy Yard, DC 20374-5013

' Copy to:
. Btephen Scavuzzo, Eag.
8200 Greenrborc Drive
. Molean, VA 22102
THS -
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Stopben Domenic Senveze
Attorney ai Law
Suite 900
8200 Greensboro Drive, Mcolean V4 22102
(703) 319 8770 fox {703} 319 1747

Jsm 11, 2010

Cleil's Otflcs

1208 Disgoned Road
Suilte 205

Alesandria VA 22314

T

o
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Re: jeffray YWalle

. - APPEARANGE TO CONTEST JURISDICTION / ROTICE OF APPEAL

“This is flat on behalf of Jafirey Walls 6901 Malichite Place Ciapitol Melghts MD
20743. The Appailant was removed from feders service on May ©, 2000, The
final apency decision is atieched and was recsived on May 12, 2010,

As & threshold matter, the Board doss not have jusisdiction over fhis appeal. The
final agency decision was eroneously issued.

' W ’

ocast for an EEOC hearing on Mearch 8, 2010. A copy of the hesring request
farm s aivo aftached, As the request to procsed at the EEOC wes done first, sn
“glatlion was made that removas the matier from proceeding here.

in the stemative, Appeliant was removed dus to disebility discrimination and
requeets reingatament, back pay, and ressonable attomeys’ fees as relisf,

Swarely
i

S 2
= - EXHIBIT
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.
- ANALYSIS OF THE CAIE
: Complainant: Jeffrey Walle DON Fo. 09-81135-02126
; ilssue

Was  Complainant dieceiminated against on the basis of
" physical disability (knee and baeck injuries) when on May 3, 2009,
he wae removed frowm the Federal gervices

Background

At the time @f the actions giving rise to thie vomplaint,
Cesplainant was emploved as a Police Officer, G8-0083-06, with
the Activity. Investigative File (IF) at 327, 421. During the
period @t iseue, his firstc-line supervisozr {91) was a Police
Officer, ¥YN-0083-01, and hip second-line supervisor {82} was the
Chief of police, YN-0083-01. IF at 283, 284, 288, 290. The
Becurity Installation Program Director was the proposing of ficial
(93}, and the Commanding cfficer was the deciding official (S4&).
Investigative File (IP)at 360-262, 405-412.

From November 18, 2008, to Jsnuary 12, 2008, Complainant was

on agproved leave, On January 12, 2009, 51 informed Complainant

© that he needed to submit appropriate medical documentation to

justdfy kie continued absence. On February 3, 2009, Complainant

- submitied a document that had been pigned by his docter on

Japuary 12, but management determined.that it wae insufficient ta

supperxt hie continued abasence. IF at 360, 519. On February 10,

Complainant was issued a letter requesting additional medical
documentation to justify his continued absence, IF at 245-347.

On Marci 30, 83 issued Complainant a Proposed Removal lettey
{PRL) . IF at 360-362. On or about April 7 and 13, Complainant
provided written and oral replies. IF at 391-397, 405, 406-&1%1.
Op April 2%, Complainant filed a grievance in response te the
PRL. Oun April 30, management notitied Complainant that the PRL
wits not a griewvable matter. IF at 399. Op May 5, 84 issued the
subjgct removal decision, effective May 9. IF at 405-412. As a
result, Complainant filed the subject complaimt. IF at 2.

Apalyeis and Findinge

Discrimination based on race, coloxr, aational origin,
reiigion, sex, and reprimal is prohibited by Title VII of the
Civil Righta Act of 1964, as amended. The Rehabilitation Act of
1973  {the Act} prohibite diacriminastion against qulelied
individumale with digabilities on the hasis of their disabling

cordiciona.
{ Traditionally, a gystematie approach ig used in the analysis
of cases involving alleged employment discrimination. Thisg

pystematic approach requires the Complainsnt to first eetablisk

g0 'd ULig BIE €04 OZEfAYIS WY G1:00 o1c2-10-Hnr o
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-~ what ip termed a prima facie case. If the Complainant ia
succesaful, a presumption arises that there was discrimination,
. Taxas Dept. of Community Affairs v. Burdine, 450 U.S. 248 {(1981);
WMcBomnel] Dougias v, Gresn, 4171 U.S. 782 [1973). Management must
: articulate a legitimate, nondiacriminatory wreasen for its
acticoe, which, if believed, would support a finding that it was
. not mobiveted by unlawful discrimination. Burdine, 450 U.S. at
434-255 and n.s. Ar this point in the HNcbomnnell Douglas
framework, Complainant must prove, by a preponderance of  Che
evidence, that the Agency intencionally discriminated against him
buged on hie protected atatus. SE, Maly's Honor Center v. Hicks,
509 W.8. 562 (1993), T

To eptablish a prima fagie case of dimability dimcrimination,
the comgplainant wust be a wmember of the class of persona
pfotectsd by the Rehabilitation Act of 1973, as amended,
Following this threshold reguirement, the complainant must alsc
Prové by & prepeonderance of the evidence that he was either
treated differently than individusls not within his protected
group, or that the employer failed to make a pneeded reasonable
accowmodation, resulting in adverse treatment. 2isson v. Helms,
?iégg’,’,‘“ 901, 992-33 (9" Cir. 1985, cert. denied, 474 U.35. 846

An individual with a disability is one who: (1) has a
poysical or mental impairment, which substantially limite one oy
mare major life activitieg: (2) has a record of such iwpairwent;
or {31 4s regarded as having such impairment. 29 C.F.R. §
- 1614.203 {a) (1) {i} =~ (iii}. Major life activicies are
functions such ae caring for ons's self, performing manual tasks,
walking, aeeing, hearing, spesking, breathing, learning, and
working. 2% C.F.R, § 16l4e.203{aj{l}. The Coumission has also
held rthat major life activities include thinking, concentrating,
and interacting with others. Sea Fidurski w. Department of
!i:a}.tg and Buman Services, EEOC Request NG, 05960027 (PBDIUALY
ig9, 19897;.

More so, a “gualified individual with a disability” ie a
pgreon, “whe has the requismite skill, experience, educatiom, and
other job related ro¢guirements of ithe employment position sueh
individual holds or desires, and who, with or without reasonable
aceommodation, ocan perform the essential functions of such
pomgiticon.* 29 C.F,R. § 1630.2 (m) .

Complainant atated that in July 2008, he injured his left
kinpe on the job, and he experiencved “some difficultiea” in
walking, bending, lifting, and stooping. He also had some
problems with his lower back and with sleeping. He wag adviaed
that if these issues were not zesolved within gix to eight weeks,
he needed to consider a medical procedure. He reasived hie
difficultiss by using knes bracas. IF at 250, 252, He aleo
filed for worker’s campensation, IF at 270, 277, 284, 294, 373,
In late Saptember 2008, he experienced pain in his left knee, and

604 0118 BIE £0L 0770A63S WY 81:01 0102-11-HAC
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- mubsegquently twisted it again while on duty, and agaln £iled for
worker‘s compensation. IF at 374,

A medical wecord dated Novewmbexr 19, 2008, indicated that
Complainant appeared to have a tear of the anterior horn of the
lateral " meniscus. Ee wag informed that a tear did not
nscesearily require surgery, and was advised fo contact hisg
doator Lf he decided to have surgery. IF at 517. At some point

- he experienced intermittent swelling and occasionsl locking of

¢ the knes. IF at S518. A doctor's note dated Januwary 1, 20089,
indicated that Complainant weuld be *disabled” Lrom January 1 to
April %, 2009, and would be able te resume light duty &t that
time. IF at 520. On Japuary 12, he experienced paip in hia left
knee. IF at 319, A doctoxr's note dated March i4, indicatsd that
Complainant was awaiting conditions to yetuxm te work om a light
duty ststus, with stipulatione from his Veteran Administratiom
{¥A) doctors. He was scheduled for a follew up appointment on or

g ﬂ;olliid April 14, 2009. IF at 375, 521.

Hedical documentation of rewverd did not show that

- Complainant’s condition wag pernanent, @x that he wae
substantislly limited in the wajor life activity. He was not
regardad ag having an impaizment. In that regarxd, Complainant’'s
gril 7th response to the WPR stated since late December 2008,
.8 knee had improved and felt atronger. Purthermore, he was
timistic about his return to work. He was mainly concarned
with providing an explanation regarding his fallure to submit the

< requested medical records. IF at 395-387, As such, Complainant

haygs wot shown thab he 18 a person with a disability under the
‘ Act, and failed to establish a case of prima facie disability
discrimination.

Assuming arguende that Complainant egtablished a prima facie
case of dipability discrimination, he failed to show that he was
denled reascnable accommodation or subjected teo disparate
treatment. In that regard, Complainsmt atated and/for allsged the
following. g

: Complainant acknewledged receipt of the February 10 request
for wore médical documentation from 22, and he contacted B2 about
his medical condition several times. In Februarxy 200%, hip leave
requasts were disapproved by 81 and §2. He claimed he was
waiting for a medical procedurs on his kmee that was to be
agnducted scometime in April 2008, He feit that he could obtain

“all ¢f his wedical records from the VA, if given more time.
However, his doctors at the VA were unable to comply within rhe
subject timeframe bacause of their patient backlog. Even pa, =2
infoxmed him that he would be remeved in five days, if ha failed
to provide the documentation. He claimed he made every sttempt
to comply with management’'s request, including reburning to work
againat his doctor‘s ordexs. IF at 255-256, 378-376. On April
18, he said that hs could obtain the records by May 5. IF at
avT. -
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In an effort te show thal his medical condition .was a
discriminatory facteor in his removal, Complainant stated andfor
alleged the following. When he injursd his knee in July 2008, he

- had 82 and other wanagement offirials under investigation for

mimoemduct . After the matter was iitigated in January 2008, St
and B2 decided to retaliate againet him by terminating his
séupldyment. The removal action was consistent with their history
of abusing their autherity. In that regard, he noted that
anpthexr GS5-06 FPolice OFfficer, who had presented = medical

‘documentation to 82, was also issued a termination notice, but he

decided o retirs. IF at 259.

- Complainant alleged that he was denied reasonable
ascormodaticn. In that regard, he raid that management refuged
te allow him to use a sport utility wvehicle, Tather than a
regular patrol car to compensate for hie knee problems. IF at

© 252-353. He aleo alleged disparate treatment becaugs at least

oge ao-worker was permitted to be out on worker's compensation

| for two years with no requirement to contact his supervisors. IF
cat 261. Complainant admitted that during the period at issus, he

h@d family-related personsl issues that did not permit hiwm to

. bring the desired foous te these matters, and the personal issues

may have clouded hip recsllections. IF at 261-252, 375-376,

In contrast, management officizles stated that Ccompleinant
wan removed for excesaive absences for periods of time when hs
was Dot on worker‘s compensation, IF at 273, 280. In support -

. thereof, they stated the following. When Complainant wae rewaved

o0 May 5, hs had been in an abgent without leave {AWOL) status
since Jeanuary 13. Moreowsr, his unauthorizad absences totaled 77

'da»yn, and 648 hours. Despite numerous requests for the

documencation, clear notice of his AWOL status, awd the potential
fdx disciplirary action, Complainant still had not complied with

© minagewent's request by the time he was remcved. Even though he

wag provided with a generous opportunity to psupply the
documentation, he failed to do so. IF at 361, 406, 411..

Complainant’s failure ko Jjustify his absences oreated
fdricus voncerns abouf his ability and willingmess to be a police
officer, His excespive unauthorized leave had a negative impact
o anizational cffleiency and warranted bis vemoval [from

- Federal servics. Camplainant’'s previous 30-day puspenseion for

d 0148 BIE €04 OZZRAYIS WY L1:0T 0102-11-KN(

Inapproprigte Conduct and Negligent Behavior was an aggravating
fxctor. Bven &o, hig length of sgervice waa oconoidered a
mitigating factor. The gubject reasona for Complalnant‘s
rameval, as identified in the NBR, were sustained by a
preponderance of the esvidence. Complainant’s removal was not
based on discrimination. It was taken to promote the efficien
of the wervice. TF at 273, 281, 3561, 205-406. E

Compleinant provided ne documentation te shew that his
disciplinary issues were related to his alleged dipability.
Assuming. arguendo, that hip disciplinary lssues were the resuit
of o disability, courts have consistently held that an employsr
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" may uniformly impose digcipline and hold all empleoymes to tha
performance and conduct standarda. *The Rehabilitatiom Act

ir designed to put individuale with disabilities on egual teooting

with non-disabled people in regards Lo the hiring, promotion, and

dischavge decicions of the Federal government and its grantees,

T IZ is not designed ko insulzte them from disciplinary actiang
that- would be taken Againet any employee regardless of his

Stetus.” Wilber v. Brady, 760 F. Supp. 837, B4C (D. D. C. 1993}

- Complainant was not similarly situated to the co-worker, who

" he ellegwd wap on workers compengution for two years =nd did nor
have to provide madical documentation or gontact management,
Complainant provided no evidehce that the co-workey did not
provide proper medical documentation. The record shows thac
Complainant was only asked for additional medicsl documantat ion
after his workers’ compengation leave had ended.

Conplainant’s allegation, that management rétalizted sgainst
biw bescause he brought management officials under investigation
for misgonduct, is pot protected activity under Title VIT or the
Rehabilitation Act, However, there is na evidence that
managanent terminated him due Lo retaliatory xeasons.

in sum. Complainant Failed te show that managemant. ‘s actiong
werea based on diperiminabory animua. Nor did he provide an
evidence that he was trested less favorably than others pot o
hier protected group under similar circumstances. Therefore, he
did oot aubstantiate thie claim.

Cpnalusion

s Complainant has failed to prove, by Lhe prepondsrance of the
evidence that he was discriminabed against in the matters

aiia_qu.
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& Qeztificate of Bervice

I hereby certify that the fipal action in the
digeriminstion case of JEPFREY WALLS v. DAY MR

OF THE WAVE, DON No. 035-61139-02126, was sent om-
the dates cited below via certified mall, return recaipt
reguested to:

COMVLAZRANT SERTIPIED JaJY. §:

My, Jeffrey Walls 7101 4579 9280 0231 €783
€801 Malichite Place .
- Capital Heighta, MD 20743

ATIORMEY .

.Stephan Scavuzzo, Eag. 910L 4579 9290 0231 €790
8200 Greensboro Drive
Mchean, VA 2aic2

Thie finsl action wes alsc forwarded by regular mail to:

Department of the Navy

Human Resources Office-Washingtom
afo BEQ Office

1411 Parsone Avenua, SE, Suite 300
_Washington Navy Yard, DC 20374-5033

For timeliusse purpeoscs., it will be presumed that this
 notice was received within five (5) celendsr days after it

was ma.iled: :
owens T -Foe _pl D Eé%::;b

Donna J. Rllenson

Naval Qffice of BEC Complaints
Management & Adjudication

614 Sicazd Street SE, Suite 100

Rashingbon Wavy Yard, DO 20374-5072
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